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QUESTION INVOLVED ON APPEAL 

The question involved on this appeal is whether the 
United States bringing suit as a party plaintiff is bound 
by the same rules of law as a private litigant so that the 
Court may decide all matters pertaining to the claim sued 
upon in order that full justice may be done in the case. 
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Mabie G. Silvebstein, as Guardian of Joseph M. Gellis, 
an incompetent, Appellant, 

vs. 

United States of America, Appellees . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

Judgment in this case was entered on June 27, 1952 
(26-27A). Notice of appeal was filed on August 11, 1952 
within sixty days from the entry of judgment. (27A) 
Jurisdiction of this appeal is granted under Title 28, 
Section 1291 of the United States Code. 
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STATEMENT OF THE CASE 

This suit was originally instituted in the United States 
District Court for the Southern District of New York. 
(2A.) By agreement of counsel the action was trans¬ 
ferred to the United States District Court for the Dis¬ 
trict of Columbia. The suit was brought by the United 
States to recover for board and maintenance of Appel¬ 
lant’s ward at St. Elizabeth’s Hospital in the District of 
Columbia. 

At the time that the Appellant’s ward was being main¬ 
tained in the St. Elizabeth’s Hospital, he was a ward of 
the government having been adjudicated by the Veterans 
Administration as permanently and totally disabled due 
to a disability incurred during the period of his service 
as a soldier in World War I (7 A.). The Appellant’s 
ward was therefore entitled to the payment of compensa¬ 
tion for his service incurred disability. He was also 
likewise entitled to hospitalization without charge. The 
ward, Joseph M. Gellis, did not have a wife or children, 
and the law provided that when his estate exceeded a 
certain amount he would not be entitled to further com¬ 
pensation other than being maintained in a government 
hospital. If. however, on the other hand the hospitaliza¬ 
tion was paid for, then the veteran would be entitled to 
full compensation for his service incurred disability. 

The point involved in this case is whether the United 
States can recover for maintenance in St. Elizabeth’s 
Hospital while at the same time the Veterans Adminis¬ 
tration denies the payment of compensation because Jo¬ 
seph M. Gellis was being maintained without cost at the 
St. Elizabeth’s Hospital. 

It is undisputed that the Appellant, as guardian of 
Joseph M. Gellis, is entitled to compensation if the main¬ 
tenance and support allowance is paid, and she has of- 
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fered to pay for the maintenance and support herein sued 
for provided that she would be awarded full compensa¬ 
tion during the period of time for which compensation 
was denied. This matter will be fully discussed in the 
argument and brief. The Court held that it could not 
review the determination of the United States Veterans 
Administration as to their refusal to pay compensation 
in view of the statutes making the decisions of the Ad¬ 
ministrator of Veterans’ Affairs final in such matters. 

The Appellant takes the position that the United States, 
laying aside its sovereignty and having come into court 
as a partv-plaintiff, is bound by the same rules of law as 
any private litigant, and that since it is apparent from 
the facts in the case that the United States is not entitled 
to recover anything, judgment should have been for the 
defendant. 

STATEMENT OF POINTS ON APPEAL 

1. That the Court erred in entering judgment for the 
United States inasmuch as the Appellant’s ward was en¬ 
titled to be hospitalized as a disabled veteran of World 
War I, whose disability has been determined to be service 
connected and who vras rated permanently and totally 
disabled for such disabilitv bv the United States Veterans 

V * 

Administration. 

2. That the United States could not recover for main¬ 
tenance of Joseph M. Gellis, the ward of the Appellant, 
for the reason that compensation duly awarded him by 
the United States Veterans Administration was not paid 
because the Appellant’s ward was being maintained by 
the United States. 

3. That the United States, having laid aside its im¬ 
munity and sovereignty and coming into court to bring 
a suit on an alleged claim, is bound by the same rules 
as any private litigant seeking relief in the courts. 



4 


4. That the Court erred in ruling that it could not 
consider the question of whether compensation in the 
amount of $100.00 per month should be paid to the Ap¬ 
pellant on behalf of her ward during the periods from 
June 1, 1939 to June 30, 1940 and from November 1, 1940 
to April 30, 1941, which compensation was refused be¬ 
cause the Appellant’s ward was being maintained at St. 
Elizabeth’s Hospital, and this amount of compensation 
would offset the claim of the United States herein sued 
upon. 

5. The United States in any event could not recover 
for maintenance during the periods from June 1, 1939 to 
June 30, 1940 and from November 1, 1940 to April 30, 
1941 when compensation w-as refused by the United States 
Veterans Administration because the Appellant’s ward 
was being maintained at St. Elizabeth’s Hospital. 

ARGUMENT AND BRIEF 

The question of law involved in this case should be a 
very simple one. It involves the question of whether the 
United States when it goes in a court occupies a greater 
position than that of a private litigant. The dispute 
arises primarily between two agencies of the government 
St. Elizabeth’s Hospital is undoubtedly entitled to re¬ 
cover for the maintenance of the Appellant’s ward during 
the period of time he was hospitalized there, but this 
account should not be paid by the Appellant, as guardian 
of the veteran Joseph M. Gellis, for the reason that he 
was entitled to be maintained by the United States under 
the official ratings of the U. S. Veterans Administration 
and its predecessors for his service connected disability. 
The Veterans Administration suspended payments to the 
Appellant, as guardian of Gellis, during the periods from 
June 1, 1939 to June 30, 1940 and from November 1, 1940 
to April 30, 1941. During the aforesaid periods, compen- 
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sation in the amount of only $17.84 was paid (see 9A.). 
The reason the Appellant, as guardian of Gellis, was not 
paid by the Veterans Administration during these periods 
of time is fully explained in a letter admitted in evidence 
addressed to the Appellant by Horace T. Jones, Chief 
Attorney of the U. S. Veterans Administration of the 
Washington, D. C. area, (see 23, 24 A.) This letter 
conclusively shows that the Appellant contemplated pay¬ 
ing all or part of the charge brought against the estate of 
the veteran for his care and treatment at St. Elizabeth’s 
Hospital, and at the same time asking the Veterans Ad¬ 
ministration to pay the amount of $100.00 per month to 
cover the periods embraced in the bill from the hospital 
for his care and treatment. The Appellant was advised 
that this could not be done. It is to be noted that the 
periods in which compensation was not paid by the Vet¬ 
erans Administration due to the fact that the Appellant’s 
ward vras being maintained in the St. Elizabeth’s Hos¬ 
pital is contained in the same period for which suit was 
brought by the United States. 

The witness for the defendant, Linwood Hulvey, testi¬ 
fied that the original claim of Appellant’s ward was filed 
in the Veterans Administration on February 6, 1922 (32 
A.), and that on the basis of this application for compen¬ 
sation Appellant’s ward was rated (33 A.) as having no 
disability from date of discharge until March 1, 1922 
permanent and total under Regulation 4(b) from March 
1, 1922 which was held as service-connected or aggravated 
by service under terms of First Proviso, 2d Section of 
Act Public 542, 67th Congress, and that this was an offi¬ 
cial rating (34 A.). This witness further testified that 
under the 1933 schedule, the rating of the Appellant’s 
ward was changed to 100% disability, and that during 
the period from December 21, 1937 to February 26, 1944 
he had a rating of 100% disability. The Court will note 
that the aforesaid period covers the same periods for 
which this suit is brought for maintenance. This witness 
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further testified (36 A.) that the rate of compensation in 
1922 was $100.00 per month, and that it was increased 
June 1, 1944 to $115.00 per month, and that the compen¬ 
sation was a $100.00 per month up until June 1, 1944. 

Defendant’s witness, Leonard J. Capozzala, (38 A.) 
testified that he was an Assistant Chief of the Benefit 
Payments Examiners, Finance Division of the Veterans 
Administration. This witness explained the statement of 
payments to the Appellant as guardian of her ward (38- 
45A.). The testimony of this witness confirms that the 
Appellant, on behalf of her ward, only received the 
amount of $17.84 from the period of June 1, 1939 to June 
30, 1940 and from November 1, 1940 to April 30, 1941 
because the Appellant’s ward was being maintained in a 
government hospital. 

If the hospitalization was paid by the Appellant, as 
guardian for her w*ard, compensation in the amount of 
$100.00 per month is payable during the periods above 
mentioned. The government is therefore trying to, and 
in fact did, recover for maintenance during the periods 
above mentioned, and at the same time the Veterans Ad¬ 
ministration refused to make any payments for compensa¬ 
tion although it is conceded, that if the maintenance was 
paid, the Appellant as guardian of her ward is entitled 
to recover full compensation during the periods from 
June 1, 1939 to June 30, 1940 and from November 1, 
1940 to April 30, 1941. The Court below held that inas¬ 
much as the Administrator of Veterans Affairs is given 
exclusive authority to make decisions on questions con¬ 
cerning claims for compensation and hospitalization under 
the Acts administered by Veterans Administration, that 
it was without power to review any such decisions under 
38 U.S.C. Sec. lla-2 (26 A.). In this respect, attention 
is invited to the fact that the Appellant is not asking the 
Court to establish a right to compensation for her ward, 
but is only asking that application of an award, which is 
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admitted officially established, be applied to liquidate a 
claim of the United States. Certainly the government 
cannot on one hand sue for maintenance in St. Elizabeth’s 
Hospital, and on the other hand the Veterans Adminis¬ 
tration deny compensation on the theory that the Appel¬ 
lant’s ward is being maintained, and yet that is the pre¬ 
mise upon which a judgment was entered against the 
Appellant. No wonder the Court said, at the conclusion 
of the case, as follows: 

“We will take it under advisement. It is a very 
unsatisfactory case.” (55 A.) 

In comment of the Court during the argument of the 
parties, the language of the Court was a little more 
brusque, as the Court said that the position of the govern¬ 
ment in this case stinks, but the Court finally concluded, 
in view of the limitation of the statute, that it could not 
inquire into the right of the Appellant to compensation 
for her ward. 

The Appellant does not dispute the fact that the United 
States although a sovereign may bring suits in the Courts. 
The principle of law upon which the Appellant relies is 
that line of decisions which hold that when the United 
States brings suit as a partv-plaintiff it waives its im¬ 
munity and becomes a litigant in the Courts with no 
greater rights than a private litigant, and that it is bound 
by the same rules as those of a private litigant 

In the case of Lucheribach Steamship Company, and 
the United States v. 'Norwegian Barque Thekla, 266 U. S. 
328, 69 L. Ed. 313, the United States not being subject to 
suit intervened in the action, and filed its own libel. The 
Supreme Court of the United States, speaking through 
Mr. Justice Holmes said in that case 4 ‘that when the 
United States comes into court to assert a- claim, it so 
far takes the position of a private suitor that justice may 
be done with regard to the subject matter.” 
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The above case is practically on all fours with this 
case. The United States could not be sued on the claim 
but judgment was entered against the United States on 
a counterclaim. In this case, the Appellant cannot under 
the law sue for the compensation which was not paid to 
her on the account of her ward, yet the United States 
having sued the Appellant she is entitled to a setoff, and 
at least to show that she is not indebted to the United 
States in any amount. 

There is a long line of authorities which hold that 
where the United States brings suit the Court has jurisdic¬ 
tion to adjudicate the entire dispute between the parties. 
Among these cases are the following: 

The Western Maid (United States v. Thompson) 
257 U. S. 419, 434, 66 L. Ed. 299, 303. 

The Nuestra Senora de Regis 108 U. S. 92, 27 L. 
Ed. 662. 

The Siren 7 Wall. 152,19 L. Ed. 129. 

American Propeller & Manufacturing Co. v. United 
States 300 U. S. 375, 81 L. Ed. 751. 

Federal Digests United States, Par. 124, page 582 
for other authorities. 

Under the decisions *above cited the United States could 
not in equity and good justice recover for maintenance 
of the Appellant's ward in St. Elizabeth's hospital, while 
at the same time the Veterans Administration was deny¬ 
ing the payment of compensation because the Appellant's 
ward was being maintained at government expense in the 
hospital. If Appellant paid for the maintenance as herein 
sued upon, the same government would be required to pay 
for her ward compensation in an amount of $100 per 
month. The accounts practically balance. Yet the Court 
below held that because the United States Code makes 
the decision of the Administrator of Veterans Affairs 
final in compensation matters the plaintiff or the United 
States must recover. 
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If the judgment below is affirmed it would appear that 
government officials have at last solved the problem of 
eating their cake, and having it too. 

CONCLUSION 

For the reasons herein stated the judgment in this case 
should be reversed, and the cause remanded for a new 
trial. 

Respectfully submitted, 

Claude L. Dawson, 

Attorney for the Appellant, 
917 - 15th St., N. W., 
Washington 5, D. C. 
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Filed Nov 1 1950 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA, 

Plaintiff 


v. 

MARIE G. SILVERSTEIN as Guardian for 
Joseph M. Gellis, Incompetent 

Defendant 


COMPLAINT 
Civ. 4821—’50 

United States of America, by its attorney, IRVING H. 
SAYPOL, United States Attorney for the Southern Dis¬ 
trict of New York, for its complaint herein alleges upon 
information and belief: 

1. This is a suit of a civil nature brought by the 
United States of America. 

2. At the time hereinafter mentioned, St. Elizabeth’s 
Hospital, Washington, District of Columbia, was and still 
is a federal institution, operated and controlled by the 
Federal Security Agency, an agency of the United States 
of America. 

3. On May 11, 1929, the defendant, Marie G. Silver- 
stein, qualified as guardian of Joseph M. Gellis, incompe¬ 
tent, and is still acting in that said capacity. 

4. The defendant, Marie G. Silverstein, as guardian 
for Joseph M. Gellis, incompetent, resides at 15 Wash¬ 
ington Place, in the City, State and Southern District 
of New York. 

5. From December 21, 1937 to February 26, 1944 the 
incompetent was furnished with board and maintenance 


at the aforesaid St. Elizabeth Hospital and by 
49 reason thereof is indebted to the United States in 
the snm of $1,830.45. 

6. That due demand has been made on the guardian 
for payment of the sum of $1830.45, but no part of which 
has been paid. 

"WHEREFORE, the plaintiff demands judgment in the 
sum of $1830.45, with interest together with the costs and 
disbursements of this action. 

Dated: New York, New York 

August 22nd, 1950. 

IRVING H. SAYPOL, 

United States Attorney for 
the Southern District of 
New York 

Attorney for United States 
of America. 

By /s/ John D. Kelly 

JOHN D. KELLY, 

Assistant United States 
Attorney 

Office and Post Office 
Address: 

United States Court House, 
Foley Square 
Borough of Manhattan, 

City of New York. 
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50 Filed Nov 27 1950 Harry M. Hull, Clerk 

Answer—Demand for Jury Trial 

Now comes the defendant in the above entitled cause 
and in answer to the complaint filed herein alleges: 

1. Admits the allegations of paragraphs 1, 2, 3 and 4 
of the complaint 

2. Denies the allegations of paragraph 5 of the com¬ 
plaint, insofar as they allege, that the said Joseph M. 
Gellis was furnished with board and maintenance from 
December 21, 1937 to February 20, 1944, and specifically 
denies that the defendant is indebted to the plaintiff in 
the sum of $1,830.45, or any amount whatsoever. 

3. Admits the allegations of paragraph 6 that demand 
for payment has been made and that no part of the al¬ 
leged claim has been paid. 

Further answering the said complaint, the defendant 
alleges that the said Joseph M. Gellis enlisted in the mili¬ 
tary service of the United States on March 29, 1918, and 
thereafter served continuously until the date of his honor¬ 
able discharge therefrom on June 4, 1919. That whatever 
maintenance and treatment the said Joseph M. Gellis was 
given at St. Elizabeth’s Hospital as alleged in the com¬ 
plaint was for a disability held by the United States Vet¬ 
erans Administration to be the result of the military serv¬ 
ice of the said Joseph M. Gellis and that as an honorably 
discharged soldier of the United States it was and be¬ 
came the duty of the said plaintiff to maintain and care 
for the said Joseph M. Gellis without cost or charge 
under the provisions of the Acts of Congress relating to 
hospitalization and maintenance of honorably discharged 
soldiers of the World War No. I, such as Joseph 

51 M. Gellis, who were disabled as a result of their 
military service, and that by reason thereof the 
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plaintiff is not entitled to recover any snm whatsoever 
for the maintnance of Joseph M. Gellis. 

WHEREFORE, the defendant having fnlly answered 
prays that the plaintiff take nothing by this action, that 
the suit be dismissed, and the defendant recover her costs 
against the plaintiff. 

/s/ Claude L. Dawson 
Claude L. Dawson 
Attorney for the defendant, 
917 - 15th Street, N. W., 
Washington 5, D. C. 

• • • • 

52 Filed Oct 25 1951 Harry M. Hull, Clerk 

Defendant's Interrogatories Under Rule 33 of the 
Rules of Civil Procedure. 

To the above named Plaintiff, United States of Amer¬ 
ica, you are hereby requested to answer the following 
interrogatories within 15 days from the date of the serv¬ 
ice of the same upon you. 

1. On what date did Joseph Gellis file a claim num¬ 
bered C- 1 090 988 with the United States Veterans Ad¬ 
ministration. 

2. State whether the official rating boards of the Vet¬ 
erans Administration found and determined as a fact that 
the disabilities of Joseph Gellis were due or incident to 
his military service during World War I. 

3. State the date that the disabilities of Joseph Gellis 
were rated as service connected and the degree of dis¬ 
ability as found by the various rating boards of the Vet¬ 
erans Administration prior to the institution of this ac¬ 
tion. 
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4. State the amount of compensation paid to Joseph 
Gellis or his legal guardian from the time his disabilities 
were rated as service connected, and from the time of the 
filing of the compensation by the said Joseph Gellis or 
someone in his behalf. 

Kule 33 requires that answers shall be made under oath 

by any officer of the plaintiff competent to testify in its 

behalf, and that a copy of the said answers be served 

upon the undersigned as counsel for the defendant, and 

the answers be filed with the clerk of the above entitled 

Court within 15 days unless the time is further extended 

bv order of the Court. 

•> 

/s/ Claude L, Dawson 
Claude L. Dawson, 

Attorney for the defendant, 
917 - 15th St., N. W., 
Washington 5, D. C. 

• • • • 

54 Filed Feb 8 1952 Harry M. Hull, Clerk 

Plaintiff’s Replies to Defendant’s Interrogatories 
Numbered 1, 2 and 3. 

In response to Defendant’s interrogatories numbered 
1, 2 and 3, now comes Willis Howard, who personally 
appeared before me, the undersigned authority for ad¬ 
ministering oaths, and who, upon being duly sworn, de¬ 
poses and says: 

My name is Willis Howard. I am the Assistant Ad¬ 
ministrator for Claims, Veterans Administration, and 
Washington. D. C., is my official headquarters. The Offi¬ 
cial Claims Folder of the Veterans Administration re¬ 
lating to Josenh M. Gellis. C-l 090 988, has been person¬ 
ally examined by me and the following answers to De- 



fendant’s interrogatories numbered 1, 2 and 3 are based 
upon documents contained in the aforementioned claims 
folder: 

Answer to interrogatory numbered 3. 

The first claim for disability compensation was filed on 
February 6, 1922. 

Answer to interrogatory numbered 2. 

Joseph M. Gellis ’ disability diagnosed as dementia 
praecox has been granted service connection for 

55 the purpose of laws governing the payment of dis¬ 
ability compensation administered by the Veterans 

Administration, based upon his military service in World 
War I. ' 

Answer to interrogatory numbered 3. 

Joseph M. Gellis’ neuropsychiatric disability was first 
rated as service connected by a rating decision dated 
January 7, 1924. This rating held that there was no dis¬ 
ability from the date of discharge from military service 
until March 1, 1922, and held that the veteran was per¬ 
manently and totally disabled from March 1, 1922. Sub¬ 
sequent ratings have consistently held the veteran’s dis¬ 
ability to be either permanently and totally disabling or 
100% disabling. 

/s/ Willis Howard 
Willis Howard 

• • • • 

56 Filed Feb 8 1952 Harry M. Hull, Clerk * 

Plaintiff's Replies to Defendant's 
Interrogatory Numbered 4. 

In response to Defendant’s interrogatory numbered 4, 
now comes H. L. Longpre, who personally appeared be- 
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fore me, the undersigned authority for administering 
oaths, and who, upon duly sworn, deposes and says: 

My name is H. L. Longpre. I am the Director, Payees 
Accounts Service, Veterans Administration, and Wash¬ 
ington, D. C., is my official headquarters. The Official 
Claims Folder and the accounting records of the Veterans 
Administration relating to Joseph M. Gellis, C-l 090 988, 
have been personally examined by me and the following 
answers to Defendant’s interrogatory numbered 4 is based 
upon documents contained in the aforementioned claims 
folder and accounting records: 

Answer to interrogatory numbered 4. 

The following is a complete statement of all compensa¬ 
tion payments made in the case of Joseph M. Gellis, 
C-l 090 988: 

Number Period 

of Checks Covered Rate Amount 

To: Harry Silverstein, Legal Guardian 

I (init.) 3-1-22 through 4-30-24 $100 $2600.00 

26 5-1-24 “ 6-30-26 100 2600.00 


$5200.00 

Number Period 

of Checks Covered Rate Amount 

TO: Medical Officer in Charge, Perry Point, Maryland 

1 (init.) 7- 1-26 through 7-31-26 $ 20 $ 20.00 

1 8- 1-26 . ” 8-31-26 20 $ 20.00 

$ 40.00 

TO: Harry Silverstein, Legal Guardian 

1 (adj) 8-11-26 through 9-30-26 $100 $ 154.19 

28 10- 1-26 ” 1-31-29 100 2800.00 


$2954.19 


: 
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1 To: Marie G. Silverstein, 

as 

Guardian: 




1 (adj) 

2- 1-29 through 5-31-29 

$100 

$ 400.00 


l 49 

6- 1-29 

n 

6-30-33 

100 

4900.00 


3 

7- 1-33 

» 

9-30-33 

75 

225.00 


* 1 (adj) 

7- 1-33 

n 

9-30-33 

90 

45.00 


5 

10- 1-33 

a 

2-28-34 

90 

450.00 


1 (adj) 

1-19-34 

a 

2-28-34 

100 

14.00 


63 

3- 1-34 

a 

5-31-39 

100 

6300.00 


• 1 (adj) 

( 2- 6-36 

ii 

3-24-36 

15) 



y 

( 3-25-36 

ii 

10-20-37 

100) 



1. 

(10-21-37 

ii 

5-31-39 

15) 




( 6- 1-39 

ii 

6-30-40 none) 

17.84 



( 7- 1-40 

it 

10-31-40 

100) 



r 

(11- 1-40 

n 

4-30-41 none) 




( 5- 1-41 

n 

6-30-42 

100) 



24 

7- 1-42 

ii 

6-30-44 

100 

2400.00 


| 1 

7- 1-44 

ii 

7-31-44 

130 

140.00 

, 

25 

8- 1-44 

n 

8-3146 

115 

2875.00 


21 

9- 1-46 

n 

5-31-48 

138 

2898.00 


1 (adj) 

( 6- 1-48 

ii 

11-30-49 

138) 



!>> 

1 

(12- 1-49 

ii 

1-31-50 

150) 

2784.00 


L 23 

‘ 

2- 1-50 

ii 

12-31-51 

150 

3450.00 


f 





$26,888.84 





Total Paid 


$35,083.03 


♦ 

. 

/s/ 

H. L. Longpre 




- 


H. L. Longpre 




\ 

• • 


• • 



' 

\ja 

y 

y 
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58 Filed Mar 19 1952 Harry M. Hull, Clerk 

Stipulation of Facts 

I 

That Joseph M. Gellis was, on October 21, 1937, con¬ 
victed and sentenced in the Police Court for the District 
of Columbia to pay a fine of $250.00 and, in default, to 
be committed to the District of Columbia jail for 360 
days for indecent exposure; that on the same date the 
court requested a mental examination and report on the 
said Gellis; that on December 8, 1937, a jury was duly 
impaneled and sworn to inquire into the sanity of the 
said Gellis and found that he was of unsound mind; that, 
after certification of this finding by the court on Decem¬ 
ber 10, 1937, the Secretary of Interior, by order dated 
December 18, 1937, addressed to the Superintendent of 
St. Elizabeths Hospital, directed that the said Joseph M 
Gellis be confined in St. Elizabeths Hospital; that the said 
incompetent was received in St. Elizabeths Hospital on 
December 21, 1937, from the District of Columbia jail on 
a certificate of commitment of the Clerk of the Police 
Court of the District of Columbia; that in the order of 
commitment by the Secretary of Interior there appears 
the statement: 

“** * ^is es tate shall be charged with the expenses 
of his support in the hospital,’ 1 

pursuant to the Act of March 3, 1901, 31 Stat 1340 Ch. 
854 Par. 927: April 14, 1906, 34 Stat. 113, Ch. 624; Title 
24, District of Columbia Code, Section 301. 

n 

That the said Joseph M. Gellis, incompetent, was in St 
Elizabeths Hosptal from December 21, 1937, to 
59 March 20, 1943; that from March 20, 1943, to Feb¬ 
ruary 26, 1944, he was out of the hospital on a 
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visit, and that he was formally discharged from the hos¬ 
pital on February 26, 1944; that the General Accounting 
Office has determined that the said incompetent is in¬ 
debted to the hospital for room and board during the 
said period in the amount of $1,830.45, no part of which 
has been paid. 

m 

That the said Joseph M. Gellis filed a claim for dis¬ 
ability compensation in the Veterans Administration on 
February 6, 1922, under claim number C-l 090 988; that 
his disability was diagnosed as Dementia Praecox for 
which he has been granted service connection for the 
purpose of laws governing the payment of disability com¬ 
pensation administered by the Veterans Administration, 
based upon his military service in World War I; that the 
said neuropsychiatric disability was first rated as service 
connected by a rating decision dated January 7, 1924; 
that this rating held that there was no disability from 
date of discharge from the military service until March 
1, 1922, and held that he was permanently and totally dis¬ 
abled from March 1, 1922: that subsequent ratings have 
consistently held his disability to be either permanently 
and totally disabling or 100% disabling: that on account 
of such rating he has been paid disability compensation 
as indicated in plaintiffs reply to defendants interroga- 
torv number 4. 

In witness whereof the parties hereto by their respec¬ 
tive counsel, subscribed their names this 19 dav of March 
1952. 

/s/ Charles M. Irelan 
Charles M. Irelan 
United States Attorney 

/s/ D. Vance Swann 
D. Vance Swann 
Attorney, Department of 
Justice 
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/s/ Onan A. Hydrick 
Onan A. Hydrick 
Attorney, Department of 
Justice 

Attorneys for the Plaintiff 

/s/ Claude L. Dawson 
Claude L. Dawson 
Attorney for the Defendant 

61 Filed Nov 5 1952 Harry M. Hull, Clerk 

Plff. Ex. 1 

In the Municipal Court for the District of Columbia 

Criminal Division 

October Term, A. D. 1937 

The District of Columbia, ss: 

ELWOOD H. SEAL, Esq., Corporation Counsel, by 

C. A. 4821—’SO 

Assistant Corporation Counsel, who for the District of 
Columbia prosecutes in this behalf in his proper person, 
comes here into Court, and causes the Court to be in¬ 
formed, and complains that Joseph M. Gellis late of the 
District of Columbia aforesaid, on the 12th day of Oc¬ 
tober in the year A. D. nineteen hundred and thirty-seven 

in the District of Columba aforesaid, and on_ 

Street, north west, • • • did then and there • • • make 
an obscene and indecent exposure of his person • • • 
Contrary to and in violation of the Act of Congress in 
such case made and provided, and constituting a law of 
the District of Columbia. 

ELWOOD H. SEAL 
Corporation Counsel 

Personally appeared D. T. Birdzell this 14th day of 
October, A. D. 1937 and made oath before me that the 
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facts set forth in the foregoing information are true, and 
those stated upon information received he believes to be 
true. 

John O’Dea 

Assistant Corporation Counsel 
in and for the District of 
Columbia 

62 Filed Nov 5 1952 Harry M. Hull, Clerk 

FILED October 14, 1937 

Clerk of Police Court, D. C. 

POLICE COURT D. C. 

Received from the Financial Clerk $50.00 

October 21, 1937 
Joseph M. Gellis 
Marie G. Silverstein gdn. 

Identified: By Jas. Argent 

MATTINGLY ACT’G. JUDGE 
Col. 50 No. 1137788 
At No.Precinct Date.. 

INFORMATION 

DISTRICT OF COLUMBIA 
vs. 

JOSEPH M. GELLIS 

1721—13 

DISORDERLY 

WITNESSES 

D. T. Birdzell.6. 

Officer 

Inez Maron Audrey Maron H. A. Deaner 
Oct. 14, 1937 Cont. 10/21/37 WC 
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Oct 21, 1937 REM 

! i 

Plea not guilty. Judgment guilty. 

$250 or 360 days. (See Inside) 

October 21, 1937 

Court request mental exam, and report of this prisoner. 

Term cont. AG, REM, Committed Dec 8,1937— 

Jury impanelled and sworn to inquire into sanity of 

respondent. 

Sanity Inquiry: 

Joseph L. Gilbert, M.D. 

Andrew B. Evans, M.D. 

Jury upon their oath find respondent to be of unsound 
mind. JRB. — HM 

Dec. 10,1937—certification made as ordered by the 

Court. HM. 

Dec. 20, 1937 Order of Secretary of Interior to the 
Supt. St. Elizabeths Hospital directing that deft, be con¬ 
fined in the St. Elizabeths Hospital received and trans¬ 
mitted to the Supt. of the Washington Asylum & Jail— 
W.M. 

Call Guardian—Marie G. Silverstein. 

Ad. 7222 or Di 4911—Legal Pool 

Dec. 8, 1937 

Jurors impanelled in sanity inquiry: 

1. Victor Chill 

2. Stephen Caldwell 

3. John W. Crow 

4. Russell Balderson 

5. Dora Chepuris 

6. P. E. Booker 


15 A 


7. Robert R. Gallaway 

8. Robert D. Fitton 

9. John A. Alexander 

10. Harold A. Emory 

11. Hebulov V. Gallop 

12. Chas. Hoffman 

Oct 21—37 33924 A 
DBR 
$50.00 

A TRUE COPY 
TEST: 

WALTER F. BRAMHALL 
Clerk, Municipal Court, D. C. 

By /s/ J. M. Burton 

Deputy Clerk 

Filed Nov 5 1952 Harry M. Hull, Clerk 
C. A. 4821—50 
UNITED STATES 

DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
WASHINGTON 

Dec. 18,1937 

FEDERAL SECURITY AGENCY 
Saint Elizabeths Hospital 

Patient’s Record 
Date Admitted 

V 7-11-42 V 7-18-42 V 9-20-42 V 3-20-43 

Case No. 
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7-12-42 7-19-42 9-21-42 

Certified a true copy: 

/s/ P. M. Lehma 

P. M. Lehma, Registrar 
Saint Elizabeths Hospital 
Washington 20, D. C. 

Admitting Statute 
Adm. 12-21-37 

Name GELLIS—Joseph M. 

Case No. 43041 

Organization—D. C. PRISONER 

The Superintendent, 

St. Elizabeths Hospital, 

Washington, D. C. 

Sir: 

It has been certified to the Secretary of the Interior 
by the Clerk of the Police Court of the District of Colum¬ 
bia, in the case of the District of Columbia versus Joseph 
M. Gellis, Criminal No. 1137788, that the defendant who 
was indicted for indecent exposure, was found by a jury 
impaneled according to law to be of unsound mind and 
adjudged by the Court to be an insane person. There¬ 
fore, pursuant to the provisions of Sections 927 and 928 
of the Code of Laws of the District of Columbia, and the 
amendment thereto approved April 14, 1906, it is ordered 
that the said Joseph M. Gellis be confined in the St. 
Elizabeths Hospital, and if he be not indigent, then his 
estate shall be charged with the expenses of his support 
in that institution. 

There is herewith enclosed a form of medical certificate, 
in duplicate, which should be forwarded to the Officer in 
Charge of the Washington Asylum and Jail with the re- 
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quest that it be properly filled out and accompany the 
patient when he is transferred to the hospital 

Very truly yours, 

/s/ Oscar L. Chapman 
Assistant Secretary 

Through the Clerk of the 
Police Court, District of Columbia 
Enclosure 372928 

CERTIFIED A TRUE COPY: 

/s/ P. M. Lehman 

P. M. Lehman, Registrar 
St. Elizabeths Hospital 
Washington 20, D. C. 

D. C ., ss: Subscribed and sworn to before me this 7th 
day of February 1952. 

/s/ Roscoe G. Aull 
Notary Public 

My Commission expires September 14,1954. 

64 Filed Nov 5 1952 Harry M. Hull, Clerk 

UNITED STATES OF AMERICA 

General Accounting Office 
C. A. 4821—50 

Pursuant to the provisions of sections 306 and 311 (e) 
of the Budget and Accounting Act, 1922, 42 Stat. 24, 25; 
31 U. S. C. 46, 52 (e), and to 4 CFR 12.2 (a) I hereby 
certify that the annexed document, numbered A-l, is a 
true copy of the official document now on file in the Gen¬ 
eral Accounting Office in the following case: 

Joseph M. Gellis 

IN WITNESS WHEREOF, I have hereunto set my 
hand and caused the seal of the General Accounting Office 
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to be affixed this 6th day of October in the year 1947 at 
Washington. 

(SEAL) 

By direction of the Comptroller General of the United 
States, 

/s/ E. C. Bohannon, 

Acting Chief Clerk, 

General Accounting Office. 

65 Filed Sep 15 1947 Harry M. Hull, Clerk 

FEDERAL SECURITY AGENCY 
Saint Elizabeths Hospital 
Washington 20, D. C. 

September 5, 1947. 

In re: Joseph M. Gellis, 
discharged, 43041. 

Re: 0265519-KPC 

Mr. W. H. Robinson, 

Chief of Section, Claims Division, 

General Accounting Office, 

Washington 25, D. C. 

Dear Sir: 

Your letter of August 12, 1947 was received with fur¬ 
ther reference to the above-captioned matter, indebted¬ 
ness of Joseph M. Gellis to the United States for board 
and maintenance while a patient here. 

A full statement of the board and maintenance sup¬ 
plied in this case would show— 

December 21, 1937 through March 31, 1942, 

1,562 days at $1.80 per day-$2,811.60 

April 1, 1942 through March 20, 1943....— 672.60 

Total...$3,482.20 
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Our records disclose the following status of this ac¬ 
count: 

For Fiscal Year 1938, total bill $345.60) First canceled as 
do 1939, do 657.00) uncollectible, lat- 

do 1940, do 658.80) er marked collec¬ 

ted, collection 
later canceled 
and account re¬ 
stored as due. 

For Fiscal Year 1941, total bill 657.00, Paid $331.20, bal¬ 
ance due $325.80. 

do 1942, total bill 666.10, Paid, 

do 1943, total bill 499.70, Paid. 

From the foregoing it is seen that $1,497.00 has been 
marked paid, while $1,987.20 is still marked unpaid. It 
is believed of interest to refer in this connection to GAO 
Certificate of Settlement dated November 20, 1946, Claim 
No. Col-0265519, Certificate No. US-18709; to Schedule 
of Voucher Deductions Schedule No. 96641, dated March 
25, 1946; to Certificate of Settlement dated March 25, 
1946, D. C. Voucher No. 634497; and Certificate of De¬ 
posit No. 16,882, dated April 17, 1946, ST:DS 18719, VD 
SCH. 96641 for $1,830.45. 

The balance of $156.75 to the personal credit here of 
Joseph M. Gellis, was evidently credited toward settle¬ 
ment of this account by Claim No. 0265519, March 25, 
1946, which leaves a balance of $1830.45 due and unpaid. 
See transfer and Counterwarrant #3,292, dated January 
7, 1947. It is believed the foregoing is the information 
requested. 

Very truly vours, 

Samuel A. Silk, M.D., 
Assistant Superintendent. 
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66 Filed Nov 5 1952 Harry M. Hull, Clerk • 

Plf. Ex. 4 

UNITED STATES OF AMERICA 
General Accounting Office 
4821—50 

Pursuant to the provisions of sections 306 and 311 (e) 
of the Budget and Accounting Act, 1922, 42 Stat 24, 25; 
31 U. S. C. 46, 52 (e), and to 4 CFR 12.2 (a) I hereby cer¬ 
tify that this is a true transcript, in 1 numbered docu¬ 
ment, upon the books and proceedings of the General 
Accounting Office in the following case: 

Joseph M. Gellis, Incompetent 
Marie G. Silverstein, Guardian 

IN WITNESS "WHEREOF, I have hereunto set my 
hand and caused the seal of the General Accounting Office 
to be affixed this 25th day of March in the year 1947 at 
Washington. 

(SEAL) 

By direction of the Comptroller General of the United 
States, 

/s/ Illegible signature 
Chief Clerk, 

General Accounting Office. 
77-16-889—L.M.D. 

67 CERTIFICATE OF SETTLEMENT 

General Accounting Office 
Claim No. Col-0265519 
Washington 25, November 20,1946 
Certificate No. US-18709 
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Joseph M. Gellis, Incompetent, Debtor. 

Marie G. Silverstein, Gnardian, 
c/o Clande L. Dawson, 

Attorney at Law, 

923 15th Street, Northwest, 

Washington 5, D. C. 

I certify that I have examined and settled the claim(s) 
of the United States against the person named above for 
$1,830.45, representing balance due from Joseph M. Gellis, 
Incompetent,1-173,897, C-l,090.988, for board and main¬ 
tenance furnished from December 21, 1937, to February 
26, 1944, by the Federal Security Agency, Saint Eliza¬ 
beth’s Hospital, Washington, D. C., which hospitalization 
was not authorized by the Veterans’ Administration. The 
amount of $156.75 to the debtor’s credit at Saint Elizabeth’s 
Hospital, has been applied to the total indebtedness of 
$1,987.20, leaving a balance due of $1,830.45, and find the 
sum of one thousand eight hundred thirty dollars and forty- 
five cents is due the United States from the above-named 
debtors, to be deposited to the credit of 7560800 Saint 
Elizabeth’s Hospital, Federal Security Agency, 1946. 
Limitation 7560800.001 

The amount found due should be remitted to this office 
promptly by check, draft, or money order(s) payable to 
“Treasurer of the United States.” 

LINDSAY C. WARREN, 
Comptroller General of the 
United States. 

By /s/ Illegible signature 

$1,830.45 

CC: Federal Security Agency, 

Saint Elizabeths Hospital, 

Washington 25, D. C. 

• • • • 
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68 Filed Jim 27 1952 Harry M. Hall, Clerk 

Stipulation of C<nm$el. 

It is hereby stipulated by and between counsel for the 
respective parties in the above-entitled action that the 
attached letter dated May 23, 1940 signed by Horace T. 
Jones, Chief Attorney, Washington, D. C. area, and ad¬ 
dressed to Miss Marie G. Silverstein, 937 Randolph 
Street, N. W., Washington, D. C., in reference to claimant 
of the Veterans Administration Joseph Gellis C-1,090,988, 
is the original letter written by the said Horace T. Jones 
in his official capacity, and that the letter refers to the 
same Joseph Gellis involved in the litigation in this cause. 

/s/ Onan A. Hydrick 
Onan A. Hydrick 
Attorney, Department of 
Justice 

/s/ Charles M. Irelan 
Charles M. Irelan 
United States Attorney 
Attorneys for the Plaintiff. 

/s/ Claude L. Dawson 
Claude L. Dawson 
Attorney for the Defendant. 

69 Filed Jun 27 1952 Harry M. Hull, Clerk 
VETERANS ADMINISTRATION 

Washington 

May 23, 1940 
Office of Chief Attorney 
In Reply Refer to: CGR 
GELLIS, Joseph C-l 090 988 
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Miss Marie G. Silverstein, 

937 Randolph Street, N. W., 

Washington, D. C. 

My Dear Miss Silverstein: 

Reference is made to your letter dated May 21, 1940, 
relative to the above named veteran. 

You request that I advise as to why the veteran’s com¬ 
pensation was discontinued and also why payments may 
not hereafter be made retroactively in the event you pay 
the costs of hospitalization. 

The compensation of the veteran was discontinued by 
reason of the fact that he was being cared for by the 
Government, was insane, had no wife, child, or dependent 
parents, and his estate was over $1,500.00. Our regula¬ 
tions require that in a case of this sort, all payments of 
compensation will cease. It appears from your letter that 
you contemplated paying all or part of the charge brought 
against the estate of the veteran for his care and treats 
ment at St. Elizabeths Hospital and that you desire that 
the Veterans Administration retroactively pay you as 
committee of the veteran for your compensation at the 
rate of $100.00 per month to cover the period embraced 
in the bill from the hospital for his care and treatment. 
You are advised that this cannot be done by reason of 
the decision of the Administrator of Veterans Affairs 
No. 395 dated March 16, 1937, the pertinent portion of 
which is quoted herein for vour information: 

“The authorization of a retroactive payment of com¬ 
pensation or pension to the guardian of an insane vet¬ 
eran without dependents, who was being furnished hos¬ 
pital or institutional care by the United States or a politi¬ 
cal subdivision thereof when the guardian retroactively 
pays the institution for the care of the veteran, would be 
contrary to the purpose of the legislation and in conflict 
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with the existing regulations governing the effective 

70 dates of payments of increased benefits. Accord¬ 
ingly, there is no authority under existing law or 

regulations whereby compensation may be paid to the 
guardian of this veteran over the period from July 1, 
1933 to the date the provisions of Veterans Regulation 
No. 6—Series and Veterans Regulation No. 2(a) are met, 
the payment being permissible only from such date. 
(Opinion of the Solicitor, Veterans Administration, dated 
Februarv 17, 1937, approved by the Administrator Feb¬ 
ruary 19,1937, C-380,624). 

Very truly yours, 

/s/ Horace T. Jones 
Horace T. Jones, 

Chief Attorney, 

Washington, D. C. Area. 

• • • • 

71 Filed Jun 27 1952 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 

This cause came on for hearing before the court, a 
trial by jury having been waived, and upon consideration 
of the pleadings, stipulation of the parties, evidence ad¬ 
duced in open court and argument of counsel the court 
this 27th day of June, 1952, enters the following: 

Findings of Fact 

1. Joseph M. Gellis was in the military service during 
World War I. On January 7, 1924, the Veterans Admin¬ 
istration determined that he was suffering from dementia 
praecox, and that this disability was service connected 
and permanent and total from March 1, 1922. In effect 
the rating of permanent and total disability has con¬ 
tinued to the present time. 
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2. On May 11, 1929, the defendant, Marie G. Silver- 
stein, qualified as guardian of Joseph M. Gellis, the in¬ 
competent, and is still acting in that capacity. 

3. The said Joseph M. Gellis was convicted and sen¬ 
tenced in 1937 in the Police Court for the District of 

Columbia for indecent exposure. A mental exami- 
72 nation was made of him following conviction, and a 
jury found him of unsound mind. The Secretary 
of the Interior, upon certification of this finding to him, 
ordered that Joseph M. Gellis be confined in St. Eliza¬ 
beths Hospital, and that his estate be charged with the 
expense of his support in said institution pursuant to 
Section 301 of Title 24, District of Columbia Code, 1940 
Edition. 

4. Pursuant to the foregoing authority, Joseph M. 
Gellis was confined in St. Elizabeths Hospital, from De¬ 
cember 21, 1937 to March 20, 1943 and his estate was 
charged for his board and maintenance during that period 
at the rate of $1.80 per day, or a total of $3,484.20. Of 
the foregoing sum, the defendant herein as legally ap¬ 
pointed guardian of Joseph M. Gellis, has paid the sum 
of $1,653.75, leaving a balance due of $1,830.45. Plaintiff 
now seeks to recover said balance from defendant. 

5. Defendant denies any indebtedness to plaintiff. This 
denial is grounded on two contentions. The defendant 
says that whatever hospitalization the incompetent had 
at St. Elizabeths Hospital was for a war service con¬ 
nected disabilitv and that the incompetent was en+itled to 
that hospitalization at government expense. Further, the 
defendant says, that compensation pavments due the in- 
comoetent for permanent and total disability were with¬ 
held bv the plaintiff on the assumption that the incompe¬ 
tent's hospitalization was at government expense and that 
plaintiff now refuses to bear the expense of the hospitali¬ 
zation and in addition refuses to nay the disability com¬ 
pensation for a period during said hospitalization. 


.6. Joseph M. Gellis did not receive hospitalization at 
St. Elizabeths Hospital through express authorization of 
the Veterans Administration during the period in- 

73 volved herein but through the aforesaid action of 
the Secretary of the Interior. 

7. The payments of compensation to the incompetent 
are set forth in plaintiff’s replies to defendant’s inter¬ 
rogatory number 4 filed herein February 8, 1952. 

8. No evidence was adduced touching on the value of 
the estate of the incompetent during the time of his stay 
at St Elizabeths Hospital. 

Conclusions of Law. 

1. The Administrator of Veterans Affairs is given 
exclusive authority to make decisions on questions con¬ 
cerning claims for compensation and hospitalization under 
Acts administered by the Veterans Administration, and 
this court is without power or jurisdiction to review any 
such decisions. 38 U.S.C.A. Sec. lla-2. 

2. Under Title 24, Section 301 of the District of Colum¬ 
bia Code, the estate of Joseph M. Gellis is liable for the 
expenses of his support at St. Elizabeths Hospital, and 
accordingly plaintiff is entitled to recover of defendant, 
Marie G. Silverstein, guardian of Joseph M. Gellis, the 
sum of $1,830.45. 

/s/ Bumita Shelton Matthews 
Judge 

• • • • 

. • .* i • 

74 Filed Jun 27 1952 Harry M. Hull, Clerk 

i • * 

Final Judgment 

• Findings of Fact and Conclusions of Law having been 
entered herein, it is by the court this 27th day of June, 
1952 
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ORDERED that plaintiff, United States of America, 
recover of defendant, Marie G. Silverstein, as Gnardian 
for Joseph M. Gellis, incompetent, the sum of One Thou¬ 
sand Eight Hundred Thirty Dollars and Forty-five cents 
($1,830.45). 

/s/ Burnita Shelton Matthews .. 

Judge 

• • • • 

75 Filed Aug 11 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 11th day of August, 1952, 
that Marie G. Silverstein, as Guardian of Joseph M. Gel¬ 
lis, an incompetent, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 27th day of June, 
1952 in favor of plaintiff, United States of America, 
against said Marie G. Silverstein, as Guardian of Joseph 
M. Gellis, an incompetent. 

/s/ Claude L. Dawson 
Claude L. Dawson 
Attorney for Defendant 
917 - 15th Street N. W. ' 
Washington 5, D. C. . 

• • • • 

3 THE COURT: Are you gentlemen ready to pro¬ 
ceed? * 

MR. HYDRICK: Plaintiff is ready. 

MR. DAWSON: Defendant is ready. 

MR. HYDRICK: May I say at the outset during he 
lunch hour I examined this file in the Police Court and 
all that is in there is the original of this, which is a true 
copy, together with some statements of doctors. That 
is all it shows. Since we have a true copy of this state- 
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ment containing the information about the conviction I 
am going to offer that into evidence. 

THE COURT: Are you beginning your case now? 

MR. HYDRICK: Yes, ma’am. 

MR. DAWSON: I have known Mr. Hydrick for many 
years. If he says it is a true copy— 

MR. HYDRICK: It is certified. 

MR. DAWSON: I have no objection. 

THE COURT: Very well. It may be received. 

(The document above referred to was received in evi¬ 
dence as Government Exhibit No. 1.) 

MR. HYDRICK: I don’t guess Your Honor desires 
any statement as to the nature of the case before we get 
into it 

THE COURT: Proceed in however way you think 
proper. 

I have read the pleadings. 

4 MR. HYDRICK: The pleadings, and I think the 

stipulations which have been filed correctly set 
forth the case and the facts, so I will just proceed to in¬ 
troduce what testimony I have in support of the claim. 

I also offer into evidence the certified true copy of the 
letter from the Assistant Secretary of the Department of 
Interior to the Superintendent of St. Elizabeth Hospital 
together with a card attached thereto made out by the 
hospital showing the man’* admittance and discharge. 

MR. DAWSON: No obieetion. 

THE COURT: Verv w^ll. It may be received as 
Plaintiffs Exhibit No. 2. 

(The documents above referred to were received in evi¬ 
dence as Government Exhibit No. 2.) 

AIR. HYDRICK: I also offer into evidence a true copy 
from the General Accounting Office of a letter from the 
Assistant Superintendent of the hospital, St. Elizabeth 
Hospital, dated Seotemher 5. 1947. which is certified under 
the seal of the Office of the General Accounting Office. 


29 A 


MR. DAWSON: Your Honor, I have no objection to 
this as far as authenticity is concerned, but I think it is 
not admissible in evidence because it is an abstract of 
other records in the hospital which is not a true 
copy of the records, but rather a letter made from 

5 substance of other letters which are not before the 
Court 

THE COURT: What are you offering it for? 

MR. HYDRICK: I am offering it to show the account 
of the patient with the St. Elizabeth Hospital. It is a 
public document and I think it is admissible under Rule 
44, that certified copies of official documents are admis¬ 
sible. 

THE COURT: You object to the letter? 

MR. DAWSON: I object to the letter upon this 
ground: 

The certification went to the record itself, I would have 
no objection—I object on the ground that it is a summa¬ 
tion from their records. 

It is a summation from their records. If they had 
properly authenticated the records I would have no ob¬ 
jection to it. I have no way of knowing that that is a 
proper summation of their records. I think they ought 
to prove first—it is a mere conclusion of somebody else 
what the record shows. 

THE COURT: I will reserve decision on this until I 
look up the statute under which you are offering it. It 
is not a statement on the Accounting Office. It is a state¬ 
ment from the St. Elizabeth’s Hospital to the Accounting 
Office. 

(Government Exhibit No. 3 marked for identification.) 

MR. HYDRICK: Of course it is a part of the General 
Accounting Office records, and as such it is admis- 

6 sible as though the originals were here. 

MR. DAWSON: I will have to obiect, then, on 
the further ground that it is not a part of the record 
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and the records of another Bureau and it should be certi¬ 
fied by St. Elizabeth if it is a true copy of their records. 

ME. HYDRICK: I offer in evidence the certificate of 
settlement of the General Accounting Office dated Novem¬ 
ber 20, 1946, showing the balance due on the account. 

MR. DAWSON: I have no objection to this, not as a 
true copy of the settlement, but is an opinion and conclu¬ 
sion of the General Accounting Office, rather than a state¬ 
ment of fact. 

THE COURT: I will overrule the objection. This 
may be admitted as Plaintiff’s Exhibit No. 4 for identifi¬ 
cation. 

(The document above referred to was marked Govern¬ 
ment Exhibit No. 4 and received in evidence.) 

MR. HYDRICK: That is the plaintiff’s case. 

MR. DAWSON: At this time, if Your Honor please, I 
move to dismiss the complaint upon the grounds and for 
the reasons they have not proved the allegations of the 
complaint as to any amount due to the plaintiff in this 
case. Furthermore they have not proved that the amount 
is due to this plaintiff and that the items in question were 
furnished hy the United States to the defendant for the 
use and benefit of her ward, Joseph Gellis. 

THE COURT: T will deny your motion. 

• • • • 


7 Linivood Hvlvey 

• • • • 

Direct Examination 
BY MR. DAWSON: 

0 State vour full name. A Linwood Hulvev. 

Q What is your business or occupation? A I am 
Authorization Officer at the Veterans Administration, Re¬ 
gional Office, Washington. 

Q How long have you been such an Authorization 
Officer? A A little over a year. 
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Q Are you in here in response to a subpoena directed 
to the Director of Veterans Claims, U. S. Veterans Ad¬ 
ministration, or someone designated by him who has ex¬ 
amined all the ratings for compensation purposes 

8 in the file of Joseph M. Gellis, C-1090988, and be 
able to testify as to the amount of compensation 

payable under the ratings! A Yes, sir. 

Q And the other rights of the said veteran to hos¬ 
pitalization! A Yes, sir. 

Q And you are answering to that subpoena! A Yes, 
sir. 

May I qualify that last part of your question! 

I have told you in our conversation this morning that 
with regard to the hospitalization I can testify as to his 
entitlement but if it requires going into the matter of 
any particular period that he was in St. Elizabeths that I 
would prefer to call some member of the staff of the 
Medical Division which I can get hold of in a few minutes 
to answer any such questions. 

Q How long have you been in the Veterans Adminis¬ 
tration! A Since 1946. 

0 What is your dutv as such adjudicator! A My 
duties as Adjudicator are the preparation of claims for 
the Rating Board and the submission of the necessary 
evidence and after the case was rated it is then up to the 
Adjudicator to make any necessary award or dis- 

9 allowance on the claim, whichever the case may be. 

Q Have you examined the file in the case of 
Joseph M. Gellis whose C number is 1,090,988 in this case! 
A Yes. sir. 

0 Will you tell Her Honor when this veteran first 
made a claim for compensation purposes! 

The file that vou have in your hand, is that the official 
file of Joseph M. Gellis in the Veterans Administration? 
A That is correct. 

Q Is that the complete compensation folder you have 
there! A That is his complete file. 
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Q And that file is the one that is kept in the nsnal 
and customary course of business in the Veterans Admin¬ 
istration? A That is correct. 

MR. HYDRICK: If Your Honor please, the Plaintiff 
is going to object to any testimony relating to the amount 
of compensation paid or the amount of compensation due 
the defendant in this case on the ground it is irrelevant, 
incompetent and immaterial. 

THE COURT: What is the purpose of the inquiry? 
MR. DAWSON: The purpose of the inquiry 

10 first is to establish that this man was rated as 
having a direct service-connected disability prior to 

the time that he was sent to St. Elizabeth. 

MR. HYDRICK: We have admitted that in the stipu¬ 
lation. 

MR. DAWSON: I want to show that by the ratings 
that this man is entitled to more money than they paid 
him and this is a set-off in this case and we are entitled 
to show it. Your Honor. 

THE COURT: I will overrule the objection and let 
vou ask the ouestion. 

BY MR. DAWSON: 

Q Will you tell us when this first rating was made? 
A I am speaking from my notes. I can verify if you 
want to see the ratings. 

Q W’ere the notes made from the file itself? A The 
notes were made from the file, yes, sir. 

Q On your examination of the file? A That is cor¬ 
rect. 

Q All right. A The original claim was filed Febru¬ 
ary 6, 1922. 

The first original rating was made January 7, 1924. 
The original award action was approved May 5, 1924: 
Q Will you refer back to the rating of January 

11 7, 1924, and tell Her Honor what that rating was? 
A Yes, sir. 

MR. HYDRICK: If Your Honor please, we object to 
this line of testimony, because to go into this man’s com- 
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pensation claim we will have to consider all of the de¬ 
cisions of ‘ the Administrator of Veterans Affairs per¬ 
taining to entitlement of compensation. It is onr position 
that under Section 11 (a) 2 of Title 30 that no Conrt has 
any jurisdiction or authority to inquire into compensation 
decision. This section reads— 

THE COURT: The purpose that I was letting this in 
for was I understand there has been some question that 
these hospital expenses were paid by the Government all 
the time. Of course he has made this claim about this 
compensation. My understanding with respect to the 
compensation is that the decision of the administrative 
agency is final. 

MR. DAWSON: That is true. I am not trying to 
overrule what they did on the matter of compensation. 
What I am trying to show is what they did pay and what 
was awarded. I am not trying to have this Court add to 
or detract from that compensation. What I am trying to 
show is the amount they did pay. I think we are entitled 
to show that because the minute they made the award 
and they made an award of compensation that be- 
12 came payable and while the Court can’t go back of 
that rating, the Court can determine how much he 
is entitled to under the rating made hv them, which has 
never changed as far as I know, $100.00 a month. 

THE COURT: I will overrule the objection. I will 
permit the ouestion to bo answered. 

BY MR. DAWSON: 

0 Will you refer to that rating of .Tauuarv 7, 1924. 
and tell us what the rating was, made bv tho official 
Rating Board of the Veterans Bureau, at that time? A 
This is the rating of Jannarv 7. 1924. Shall I read it? 

O Just read the rating. A (Reading!: 

“No disahilitv is shown from date of discharge until 
March 1, 1922, date of admission to Davis Clinic, Marion, 
Virginia. 
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“ Permanent and total under Regulation 4 (b) from 
March 1, 1922. 

“Held as service-incurred or aggravated by service 
under terms in first proviso, second section of Act Pub. 
542, 67th Congress.” 

Q Who signed that rating? A That was signed by 
Mr. H. B. Rogers, Assistant Director and Chief of the 
Medical Division. 

13 Q Have you examined a large number of files in 
the Veterans Administration? A Yes, sir, I have. 

Q Are you able to state whether or not that is an offi¬ 
cial rating made in this particular case? A Yes, sir. 

Q It is an official rating? A It is the official rating. 
Q Mr. Hulvey, have you examined the rest of the rat¬ 
ings in this particular file? A Yes, I have. 

Q In order to shorten the time, will you just tell Her 
Honor what those ratings are from this time on up until 
the present time? A Yes. 

After this original rating there were several subsequent 
rating*. T can give you the dates of them if you want. 
Tf rion’t think it is necessary, I won’t. 

He was rated after this original rating 5-17-26, 9-27-26. 
O Von mean September? A Yes. 

Q Tt'e other one was what date? A September 22, 
1933. 

14 O Call the month, rather. A June 27, 1950, 
which is the last rating. 

This permanent and total rating was changed under 
the 1933 schedule to 100 per cent disability. 

Do von want the condition for which— 

0 What is he still rated at the present time? A He 
has been rated straight through for dementia praecox. 

0 What is the degree of disability? A 100 per cent 
rated under the 1933 schedule. 

O From December 21, 1937 to Februarv 26, 1944, what 
rating did he carry for compensation purposes? A Will 
you give me the dates again? 
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Q December 21, 1937 to February 26, 1944. A He 
bad a rating of 100 per cent disability. 

THE COURT: Is there any difference between 100 
per cent and permanent and total disability? 

THE WITNESS: No. The difference is that under 
the 1933 schedule they dropped the term “permanent and 
total” and substituted the percentage of disability. The 
permanent and total rating has been reserved for non¬ 
service connected disabilities. 

THE COURT: Then do I understand since March 1, 
1922, that it in effect has been total disability? 

15 THE WITNESS: Permanent and total disabil¬ 
ity. 

BY MR. DAWSON: 

Q During all of that period from March 1, 1922, you 
have examined all the ratings up to the present time? 
A Yes, I have. 

■ Q Are all those ratings disability service connected? 
A That is correct 

Q Are you familiar with the amount of compensation 
that is payable under a 100 per cent rating? A I am. 

MR. HYDRICK: If Your Honor please, we would like 
to renew our objection about going into these compensa¬ 
tion matters. 

THE COURT: Would you read the question? 
(Thereupon the pending question was read by the re¬ 
porter.) 

THE COURT: The statute provides for that? 

MR. HYDRICK: Yes, ma’am. He has the statement 
of the condensation payment in the file. He has inquired 
of that. He has an itemized statement of all the compen¬ 
sation paid from 1922 down to December. 1951. 

THE COURT: Is there any question that it is $100 a 
month? 

16 MR. DAWSON: If he will stipulate that it is 
$100.00 a month, which everybody knows it is— 
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MR. HYDRICK: I don’t know. Here is the record, 
what he was paid. 

MR. DAWSON: I would like to ask the witness that 
question. 

BY MR. DAWSON: 

Q Do you know what amount is payable? A Yes, I 
do know. 

Q Now, start with 1922; what was it? A The rate in 
1922 was $100.00 per month. 

Q Was that ever changed as far as you know? A 
Yes, sir. 

Q When was it changed? A It was increased June 
1,1944. to $115 oer month. 

Q Was it $100.00 a month up to June 1, 1944? A 
That is correct. 

THE COURT: Has that $115.00 continued to the 
•nn'sent time? 

THE WITNESS: No. there was another increase 
September 1. 1946. whiVh in^eased it to $138.00: a fur¬ 
ther increase was effective December 1, 1949, which in¬ 
creased it to $150.00 which rate he is now drawing com¬ 
pensation. 

17 BY MR. DAWSON: 

Q Are you in a position to know about a vet¬ 
eran who is rated the same as Gellis was in this case, 
for his right to hospitalization? A Would you give 
that question again? 

Q Are vou qualified to answer whether or not Gellis 
had a right to hospitalization from the United States 
Government? A I can answer the question generally 
but as T explained? 

Q What is your general answer? A My general an¬ 
swer is that he was entitled to hospitalization from the 
time he was rated permanently and totally disabled. 

Q And without charge against his estate? A That is 
correct. 

MR. DAWSON: I have no further questions. 
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MR. HYDRICK: I have no questions. 

THE COURT: I would like to ask some questions: 
BY THE COURT: 

Q Isn’t it your understanding that the Veterans Ad¬ 
ministration has to act on any claim, that they have to 
find that he is entitled to the hospitalization? A That 
is true. There must be, of course, a request for 

18 hospitalization, as I understand it. There are cer¬ 
tain conditions under which even though the vet¬ 
eran may be entitled to hospitalization that the Veterans 
Administration will not pay for it, one of them being if 
there is no application for hospitalization, there is no 
obligation on the part of the Administration to pay. 

BY MR. DAWSON: 

Q In that connection, there is a little bit of difference 
between a man insane and of a sound mind, as far as 
the veteran is concerned? A Oh, definitely, yes. There 
is a duty upon the Guardian to act for the veteran. 

Q Assume there is no guardian in the case. 

MR. HYDRICK: The record shows this man has had 
a guardian. 

THE COURT: I sustain the objection. 

MR. DAWSON: I have no further questions. 

THE COURT: The witness is excused. 

(Witness excused.) 

MR. DAWSON: There is one question I overlooked 
of Mr. Hulvev. 

THE COURT: Very well. 

MR. DAWSON: Do you know of your own knowledge 
whether the Veterans Administration has hospi- 

19 tali zed any of the patients, I mean in like character 
of Mr. Gellis, out at St. Elizabeths? 

MR. HYDRICK: We object to that as being entirely 
irrelevant. 

THE COURT: Objection sustained. 

• • • • 
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Leonard J. Capozzala 

• • • • 

Direct Examination 
BY MB. DAWSON: 

Q Will yon state your full name? A My name is 
Leonard J. Capozzala. 

Q WTiat is your business or occupation? A I am 
Assistant Chief of the Benefit Payment Examiners. 

Q In what Administration? A Finance Division of 
the Veterans Administration. 

Q How long have you been in that capacity? A Since 
January, 1946. 

Q Are you in court today in response to a subpoena 
to Frank Kelsey, Assistant Administrator, Finance Serv¬ 
ice, U. S. Veterans Administration, or someone 
20 designated by him wrho has examined all the rec¬ 
ords and files in the case of Joseph M. Gellis, 
C-l,109,098 and able to testify the amount of compensa¬ 
tion paid to said veteran or his guardian from the date 
he has claimed compensation at the rates of compensa¬ 
tion for the United States Veterans Administration or 
its predecessor? A Yes, sir. 

Q . Do you have the official records of the Veterans 
Administration showing those payments of compensation? 
A I have the official pay records, yes, sir. 

MR. HYDRICK: If 1 our Honor please, we are going 
to renew' our objection about going into compensation 
payments on two grounds: 

First, it has no relevancy. We have in response to 
interrogatories propounded by Defendant counsel, there 
has been furnished to him and to this Court a statement 
showing all of the compensation payments. 

THE COURT: Mr. Dawson, what is the purpose of 
going into this? 

MR. DAWSON: I want to ask him particularly about 
a couple of items in here. 
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THE COURT: You mean— 

MR. DAWSON: In the statement here. 

21 THE COURT: Plaintiff’s reply to the interro¬ 
gatories? 

MR. DAWSON: Yes. It is down here covering the 
period, if Your Honor please, from June 1, 1939— 

THE COURT: Do I understand you consider all of 
these interrogatories and answers to interrogatories as 
in this case? 

MR. DAWSON: Yes, they are all in evidence, and 
I have so stipulated. 

What I want to ask him— 

BY MR. DAWSON: 

Q Will you refer to your records, as far as they re¬ 
late to the payment of the guardian to Joseph M. Gellis, 
particularly during the period from June 1, 1939, to June 
30, 1940. and tell us how much was paid during that 
period of time, if anything? A From June 1, 1939—did 
you say June 1,1940? 

0 To June 30, 1940. 

THE COURT: How is this going to be helpful? We 
know a lot of times it is due for certain periods and paid 
in a lump sum. 

You have this statement. 

MR. DAWSON: I am going to ask him. 

THE COURT: Can’t you show him that statement? 
MR. DAWSON: I am going to ask him if the 

22 compensation during that period of time was ever 
mid to him, in lumu sum or otherwise. 

THE COURT: Go ahead. 

BY MR. DAWSON: 

Q Did I get your answer to that? A No, sir. 

THE COURT: That is June 1, 1939 through June 30, 
1940? 

MR. DAWSON: Yes. 
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THE WITNESS: The guardian received a lump sum 
payment covering that period from February 6, 1936 
through June 30, 1942. 

THE COURT: What is that date you say they got a 
lump sum pavment? 

THE WITNESS: From February 6, 1936 to June 30, 
1942. It covered that period that Mr. Dawson is inquir¬ 
ing about. The amount was $17.84. 

THE COURT: How could it be $17.84 for that period, 
if you are paying $100 a month? 

THE WITNESS: WUen they terminated at the end of 
May 31, 1939, they reopened the case again on June 30, 
1942, because there was an overpayment of $1,782.16 
which was withheld. 

BY MR. DAWSON: 

Q What about this period from November 1, 

23 1940 to April 30, 1941, a period of about six months 
there? A That is included in that adjustment. 

Q In other words, over that period of time there was 
$17.84? A Yes, sir. 

As I say, they withheld that lump sum overpayment. 
Q You have no other explanation than that in the file? 
A That is the only thins: the pay records indicate. 

Q Just start out with what was the amount of the 
first compensation check ever paid? A The first check 
paid to the guardian, for $2,600, covered the period of 
March 1, 1922, through April 30,1924. 

Q A period of 26 months? A Yes, sir. 

THE COURT: WThere was that paid, on this schedule? 
THE WITNESS: Where? 

THE COURT: Yes. 

MR. HYDRICK: The first page. 

BY MR. DAWSON: 

Q According to the authorization you have on your 
cards, how much was this man entitled to from the time 
he was first swarded compensation? 

24 THE COURT: Through when? 

MR. DAWSON: Through February 26. 1944? 
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THE COURT: I don’t think you can end it with 1944. 
You have payments listed on this thing clear down 
through 1951. It is just confusing. They may have paid 
it later in 1951, what they owed previous to that time. 

MR. DAWSON: Does Your Honor have that original 
stipulation there? 

THE COURT: Yes. 

BY MR. DAWSON: 

Q Are you familiar with the system of setting up 
accounts there in the Finance Division of the Veterans 
Administration? A In what respect? 

Q There is a stipulation. Will you look at this item 
where it starts with the figure “24” and the payment, 
for instance, of $2,400, what period of time did that 
cover? A From July 1, 1942 through June 30, 1944, he 
received 24 regular monthly checks. 

Q From July 1, 1944 to July 31, 1944? A $130. 

Q Will you look at the remaining items on this list 
here, just above the signature of Longtree and tell the 
Court whether any of those payments for the last 
25 seven covered any lump sum payments for any 
dates prior to that shown on there? A There was 
one lump sum payment. 

Q Which one was that? A From June 1, 1948 
through January 31, 1950, an amount of $2,784. 

Q When you say from June 1, 1948 to November 30, 
1949, you mean that was covering that period of time? 
A Yes, sir. 

Q It wouldn’t be for any back payments due prior to 
1948? A No, sir, just covering that period of time. 

Q And this list that is shown here, as far as the 
starting date is concerned, and this is the answer to them, 
all show the starting date from when any lump sum pay¬ 
ment was made: is that correct? A Yes, sir. 

Q In other words, any lump sum payment here, the 
period which it shows is the period of time on which the 
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lump sum payment was applied, is that correct? A Yes, 
sir. 

THE COURT: I don’t understand what you mean by 
saying $17.84 is all that is due for this long period that is 
set out in here. 

26 MR. DAWSON: I think he ought to explain 
that, if he can. 

THE COURT: Here is a period that goes from Feb¬ 
ruary 6, 1936, clear down to June 30, 1942 and all you 
have opposite that is $17.84. 

THE WITNESS: The only explanation I can give on 
that is we had an award action. 

THE COURT: What? 

THE WITNESS: That is what we receive from the 
Adjudication Division authorizing payments to veterans. 
Thev authorized stop pay and— 

THE COURT: Stop pay? 

THE WITNESS: Yes. The only notation I have on 
the back of the card here is, not maintained at Govern¬ 
ment expense after June 30, 1940 and over-payment, 
2-6-36. 

THE COURT: Not maintained at Government ex¬ 
pense. 

And what is the next? 

THE WITNESS: After June 30, 1940. 

Then they have, overpavment covering the period of 
Fehmarv 6. 1936 throusrh Mav 31, 1949, $1,782.16. 

THE COTTRT: What does that all mean ? 

THE WITNESS: We received authorization to with¬ 
hold that overpayment from any further payments, is all 
I can sav. 

27 BY MR. DAWSON: 

0 Are you familiar with the signature of Mr. 
Sterling, Director of Finance? A No, I am not. 

Q Have you ever seen his signature on memoranda, 
the signature of Mr. Sterling, Director of Finance? A 
No, sir. 
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Q I will hand yon this. That is Defendant’s Exhibit 
No. 1 for identification. 

I will ask yon to take a look at Defendant’s Exhibit 
No. 1 and ask if in going through the file yon saw a copy 
of that letter in the file? A No, sir, I did not see this 
letter. 

Q Do yon recognize that as an official letter of the 
Veterans Administration? A Yes, sir. 

Q Is that written on the official stationery? A Yes. 
sir. 

THE COURT: What do you mean by saying yon rec¬ 
ognize it? Yon just said yon didn’t know what the sig¬ 
nature was. 

THE WITNESS: I am not familiar with Mr. Sterling. 

He is before mv time. The stationery is the same as we 
• » 

have been using. 

THE COURT: All yon know is that it is the 
28 stationery, isn’t that correct? 

THE WITNESS: Yes, Your Honor. 

THE COURT: Yon will have to identify it in some 
better way. 

MR. DAWSON: I will ask Col. Hvdrick if he won’t 
stirmlate. 

MR. HYDRTCK: I am not going to stipulate. I don’t 
know it mvself. 

MR. DAWSON: Yon don’t know that is the letter of 
th« Veterans Administration? 

MR. HYDRICK: It looks like it. I don’t know. I 
don’t know’ Sterlings signature. 

BY MR. DAWSON: 

Q Will you look at your records and see the award 
of Joseph Gellis was discontinued effective October 31. 
1940, because the veteran has been maintained at Govern¬ 
ment exT>ense from November 1,1940? 

MR. HYDRICK: And what else? 

BY MR. DAWSON: 
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Q And his estate is in excess of $1,500? A Yes, sir. 

Q It was discontinued at that time? A Yes. 

THE COURT: What is that you say your rec- 

29 ord shows about that? What is the period? 

THE WITNESS: The period of payment, Your 
Honor, is February 6, 1936, through February 31, 1939. 

THE COURT: That is the period of payment. 

I was referring to this memorandum that you said that 
you did have. 

THE WITNESS: It is written here, “Memorandum 
to Associate Solicitor in Charge of Guardianship,” and 
then has: 

“S. P. N. dated 14 April 1941, award discontinued 
effective October 31, 1940 because the veteran maintained 
at Government expense from November 1, 1940. Estate 
in excess of $1,500.” 

Then it quotes the R. & P., regulation of Veterans 
Administration, 1255. 

BY MR. DAWSON: 

Q After having read that, does that explain this item 
of $17.84, because he was being maintained at Govern¬ 
ment expense? A They reopened the award—when they 
assumed payments they had to collect that overpayment, 
so they had to go from February 6, 1936, through the 
period of June 30, 1942, to recover that overpayment. 

Q But the overpayment was all that it covered. 

30 was it? A Yes. sir. 

MR. HYDRICK: T am obiecting. We are get¬ 
ting deeper and deeper in this matter of compensation. 

THE COURT: I think we are getting to the point. 
They seem to have held his compensation because they 
were payiner his expenses. I think it is very pertinent 
that—what fhev did with his compensation. 

MR. HYDRTCK: I am talking—he is talking about 
compensation due from 1936 to 1940 and about the man’s 
estate being over $1,500. T don’t think the Court has any 
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right to go back into this compensation claim and inquire 
into it because the statute is plain on that. 

THE COURT: I know the statute is plain on that. 

You are in here asking for his support out there at 
St Elizabeths Hospital. 

MR. HYDRICK: That is right. 

He may have been entitled to hospitalization if he had 
applied for it. The guardian didn’t apply for it. Now, 
because he didn’t apply for it he comes along and defends 
the claim for hospitalization. He was put in the hospital 
under a law which says his estate would be charged 
with it. 

THE COURT: I don’t know whether he had applied 
for it. 

31 MR. DAWSON: The record shows that he was 
being maintained in the hospital at Government ex¬ 
pense, which is clearly an indication they passed upon 
his right of hospitalization. 

THE COURT: Somebody must have brought it to 
their attention. 

BY MR. DAWSON: 

Q As far as anything due the Government is con¬ 
cerned, as far as your records show, I mean, as far as 
the Veterans Administration records show, there is noth¬ 
ing due or owing? A No, sir, there is nothing due. 

MR. DAWSON: X think that is all. 

THE COURT: You mean there is nothing due from 
whom? 

THE WITNESS: To the Government. Everything 
has been recovered as far as the Veterans Administra¬ 
tion is concerned. 

THE COURT: His account is all straightened out? 

THE WITNESS: In balance. 

THE COURT: By considering he is not entitled to 
anything after October 31, 1940? 
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THE WITNESS: Yes, ma’am. 

THE COURT: When the Government was supposed 
to be maintaining him after October 31, 1940, when 

32 did these payments go into effect again? 

THE WITNESS: They resumed payment from 
February 6, 1936 through 6-30-4*2—that is what is known 
as adjusted payment. 

The regular payment started again on July 1, 1942 and 
has been regular ever since then. 

MR. DAWSON: I would like to ask one more ques¬ 
tion: 

And that over-payment was due to the fact that the 
man was being maintained at Government expense at the 
hospital? 

THE COURT: What he said about his records is not 
at all clear to me. There are some dates in here, the 
accent is on the dates rather than on the action that was 
taken. 

For how long a period were these payments discon¬ 
tinued? 

You mean he wasn’t getting any payment at all or was 
he not to get any payments because he was overpaid? 

THE WITNESS: He was not to get any payments 
because he was overpaid. He did not receive any pay. 
ment from June 1, 1939, until he got this check for $17.84 
in June of 1942, June 30. 1942. That is the only pay¬ 
ment he received from the Veterans Administration. Dur¬ 
ing that period— 

THE COURT: What difference would it make whether 
he was maintained by the Government or not maintained 
by the Government? Suppose he was maintained 

33 by the Government, wouldn’t he get this allowance 
in addition? 

MR. DAWSON: He would in certain instances. They 
took this money back because he was being maintained 
by the Government and yet they are suing for this very 
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period of time. That is my point, for bringing it np. 
In other words, they say he was maintained. So they 
took it ont of his compensation. 

Now they tnrn around and sue him to recover for a 
year and a half during the same period of time. 

THE COURT: I have not had time to study this 
stipulation that you have put in here about these pay¬ 
ments. 

Do your accounts show because of the Government 
maintaining him out there that he wasn’t to get anything 
for a period of time? 

THE WITNESS: The only thing his account shows, 
as I mentioned before, that period he was overpaid in the 
amount of $1,782.16. 

THE COURT: Why was he overpaid? 

THE WITNESS: It wasn’t because he got two pay¬ 
ments. The explanation further down here— 

THE COURT: It is because the Government thought 
he wasn’t entitled to anything because they were paying 
his board out there: isn’t that what it amounts to? 

THE WITNESS: Yes. 

34 THE COURT: How long did they not pay him, 
because of that? 

THE WITNESS: In order to recover the money? 

As I said, thev did not pav him from the first of June, 
1939, through June 30, 1942, in order to recover that 
money. 

BY MR. DAWSON: 

0 And that was because he was being maintained bv 
the Government in the hospital? A Yes. 

• • • • 

Cross Examination 
BY MR, HYDRICK: 

0 Doesn’t this statement show that for the period 
Mav 1, 1941 to June 30, 1942, he wa* awarded compensa¬ 
tion at the rate of $100 a month? A Yes, sir. It shows 
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on our records. When my office made this adjustment 
they have to go back to the period of when they stopped, 
which was in 1939 so they use those different rates, if 
you notice, $100, $15, and no rate. 

Q Why was the $15 rate, for the period October 

35 21, 1937 to May 31, 1939, I see $15. Why was that 
there? A Sir, that I don’t know. That was an 

adjudication award. 

Q You don’t know why they reduced it? A No, sir. 
Q That is the period, critical period here, is from 
October 21, 1937 to June 30, 1940. There is a period 
June 30, 1939 to June 30, 1940, none. What does that 
mean? A No rate. He is not entitled to any money. 

Q Why? A I can’t explain that until I see that 
award action. 

Q You don’t know why that was stopped? A No, sir. 
THE COTOT: Doesn’t your record show? 

THE WITNESS: It has the same think this has. In 
order to prove this I have to see the case file. 

THE COTOT: Do you not have a record that explains 
on the back of vour record? 

THE WITNESS: No. it doesn’t. 

THE COTOT: What time is that, October 21, 1937 to 
what? 

M"R. HYDBICK: That was— 

36 Well, the first period I asked him about was 
June 1, 1939 and June 30. 1940. shows none, and 

then the n^xt period was from July 1, 1940 to October 
31.1940. it shows $100. 

THE WITNESS: Yes. sir. 

BY MB. HYDBTCK: 

O Then the next on^ is November 1. 1940 to April 30. 
1941. shows none. A Yes. sir. 

O Do von know whv those rates chancre there? A No. 
sir. no+ unless I see tTm award action in a case file. 

0 You can’t explain this statement then from your 
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lecords at all? A The only thing I can explain is the 
payments we have made. 

Q You can’t explain this statement from your records 
at all? A No, sir. 

THE COURT: This statement you are asking him 
about is not in evidence here. 

MR. HYDRICK: Yes. That is the statement you have 
of the compensation payments in answer to the interroga¬ 
tory of Defendant’s counsel. 

THE WITNESS: I had better make this clear. 

37 In order for us to make payments we have an 
award action which comes from Adjudication and 

we work directly from there and it has been authorized 
for payments. 

We just note the award on the back of the card, the 
date, and when it was adjusted and that is all that I can 
go by from my pay reports. 

As to why they made him no rate, that is not my juris¬ 
diction. 

BY MR. HYDRICK: 

Q I notice here the period from July 1, 1942 to June 
30, 1944, is $100. What does that mean? A Evidently 
they re-rated him and paid him— 

Q Paid him $100 a month from July 1, 1942 to June 
30, 1944? A Yes, sir. 

Q A part of which period he was in St. Elizabeth’s 
Hospital, isn’t that true? 

He was discharged from St. Elizabeths Hospital in 
1943, I believe. A That I don’t know. 

MR. HYDRICK: Isn’t that right, Mr. Dawson? 

MR. DAWSON: March 20, 1943. 

BY MR. HYDRICK: 

Q So this period here, showing payment from 

38 July 1. 1942 to June 30, 1944 of $100 a month 
shows he was paid during part of the time he was 

in the hosnital at the rate of $100 a month? A Yes, sir. 
MR. HYDRICK: I have no further questions. 
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Redirect Examination 
BY MR. DAWSON: 

Q That was due to the fact that the guardian at that 
time, due to regulation invoked at that time, was paying 
for the hospitalization? A That I don’t know. 

THE COURT: All you know is what you have paid? 

THE WITNESS: Yes, ma’am. 

THE COURT: And those notations on the back? 

THE WITNESS: Yes, ma’am. 

BY MR. DAWSON: 

Q Where it says “none” you know you didn’t pay any¬ 
thing? A Yes, sir. 

THE COURT: Isn’t there some record somewhere 
that tells in the Veterans Bureau what the man is entitled 
to receive in money, when they are making these pay¬ 
ments, what is due to him? Isn’t there a sheet made up 
somewhere? 

THE WITNESS: You mean how we get our 
39 authority to make payments; is that what you 
mean? 

THE COURT: Yes. 

THE WITNESS: Tt is in the case file. We get a 
copy of that in our office and we make payments directly 
from that award action. 

THE COURT: So your record is what has been paid 
and the other record is what should be paid, what he 
woul^ be entitled to receive under the award? 

THE WITNESS: What he is entitled to receive, and 
we are supposed to pay what they tell us to pay, what 
that j»\raTv3 pnfhorizes us to pay the veteran. 

THE COURT: I see. 

Anv further ouestions? 

MR. DAWSON: No. 

(Witness excused.) 

MR. DAWSON: I think that is our case. I will get 
this letter identified from Sterling, and it might clear this 
matter up better. 
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THE COURT: This Exhibit No. 3 will be received, 
Plaintiff Exhibit No. 3. 

(The document above referred to marked Government 
Exhibit No. 3 was received in evidence.) 

MR. DAWSON: At this time we move that the 

40 action be dismissed upon the grounds and for the 
reasons that they have not shown that they are en¬ 
titled to recover the amount of money sued for and par¬ 
ticularly because we have shown that during this period 
from 1939 to 1940, which is included in the period of time 
which the records conclusively show that he was being 
maintained by the Government in a Government hospital 
and received no -payments on that account of compensa¬ 
tion on that account. 

THE COURT: What period is it you claim he didn’t 
receive anv compensation for? 

MR. DAWSON: Prom June 1, 1939 to June 30, 1940. 

You will find that on the answer there, and from No¬ 
vember 1. 1940 to April 30. 19—wait a minute—no, that 
is from November 1. 1940 to April 30. 1941. 

THE COURT: That is one year and one month 

MR. DAWSON: It is one year and six months. 

THE COURT: And this other period, that would be 
six months. That one—that would be six months. That 
wouM be one vear and seven months, wouldn’t it? 

MR. DAWSON: Yes, it would be. one year and seven 
months that he didn’t get any payment, and the notation 
at that time—and this is during the period of time they 
are claiming for board and room at the St. Elizabeth 
Hospital and there is no showing here as to even 

41 if they were entitled to recover, outside of that 

period, there is no showing what that amount is 

between, outside of that period, because they are suing 

from December 21, 1937 to December 20, 1942. 

This man didn’t get any compensation for 17 months 
during that period of time which they are not suiting for 
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his board and room and they weren’t paying his compen¬ 
sation because he was being maintained at Government 
expense. 

THE COURT: Do you want to make a statement? 

MR. HYDRICK: All I have got to say is that I don’t 
think Your Honor can determine the question whether or 
not this man is entitled to compensation. We know 
that— 

THE COURT: I know that perfectly well. This is an 
extremely unsatisfactory ease. Where you have a case 
where you are coming in and you are suiting for this 
man’s hospitalization out there and at the same time he 
had been made award for compensation by the Veterans 
Administration and according to the admission of their 
own people they held that up because they were paying 
for his hospitalization out there. 

In other words, they say we ow’e you this money under 
this law and we are not going to nay it to you because 
we are paving for your hospitalization out there. 

Now you are saying, “Although T have held the 
42 monev give it back to me.” 

MR. H YDRTCK: T don’t know anything about 
these compensation Acts. These are two separate agen¬ 
cies. The man wasn’t entitled to be hospitalized. 

THE COURT: The Government can’t come in with 
one hand and sav one thing and— 

MR. HYDRICK: He was nut in St. Elizabeths Hos- 
nital under the statute annlicable to the District of 
Columbia through the Secretary of Interior and the Sec¬ 
retary of Interior was authorized bv this statute to collect 
so much for room and board. I think it is $1.86 a dav, 
a^min^t this man’s estate. 

Whether or not the Veterans Administration owes the 
in«T»r<*/» ic rm* involved in this case, as I see it. 

THE COURT: Tho Government involved it. It went 
to the Veterans Administration, according to the record 


over there and they kept this money which admittedly 
they had awarded to them and kept it because they said 
they wanted to pay this bill out. Now they come back 
and say, “Now, you pay it.” 

MR. HYDRICK: I am not satisfied that is the reason 
this compensation claim here was held up, because the 
record shows that a part of the time he was out there he 
was awarded compensation at the rate of $100 a 

43 month. Besides this statement shows the amount 
of compensation that was paid him. As I say, that 

makes no difference as to what large sums they have 
paid. Whether he was entitled to hospitalization or not, 
under the statute under which the Judge of the Police 
Court or Municipal Court, he was entitled, or his estate 
was required to pay it. 

THE COURT: I understand this administrative agency 
being entitled to rule on the compensation. They ruled 
on it and they gave it to him. 

Then after they gave it to him they said, “We are 
going to hold these payments up because we are going to 
pay for this hospitalization out there,’’ and they are now 
suing. 

■ MR. HYDRICK: If he is entitled to compensation he 
can go in to the Veterans Administration and have it ad¬ 
justed and be paid for it. The Veterans Administration 
has a right to adjust these compensation claims at any 
time. If under law he is entitled to compensation that 
was not paid to him by reason of the fact he was hospi¬ 
talized then thpv can pav it to him. 

THE COURT: I think it is now incumbent upon you, 
in view of this showing, for you to make some showing 
about that. 

MR. HYDRTCK: I am not here to justify the compen¬ 
sation claim because I know nothing about them. 

44 THE COURT: You are here to prove your 
case. 
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ME. HYDRICK: I think we have shown that this man 
owes St. Elizabeth Hospital $1,830.45 by this statement 
that has ben submitted. 

THE COURT: And this testimony which has been in¬ 
troduced is to the effect that you held up his compensa¬ 
tion over there because you were paying his bills over 
there at the hospital. 

MR. HYDRICK: I don’t think that has been shown. 
There has been some testimony here which, of course, I 
objected to. I don’t know that it has been shown that 
they didn’t award him and pay him compensation for this 
period. 

THE COURT: This first witness testified to what 
compensation he is entitled to and the second testified 
what he had been paid and also why he hadn’t been paid 
certain things. 

MR. HYDRICK: One of those reasons was that he 
had an estate of more than $1,500. That is one of the 
requirements of the law, that when a man has built up 
an estate of a certain size they don’t continue to pay him. 

THE COURT: What provision of the law is that? 

MR. HYDRICK: That was in the testimony here, that 
his estate was over $1,500. This chapter here reads, 
“Insane person.”— 

45 THE COURT: What are you reading from? 

MR. HYDRICK: Title 38, Section 480,— 

**Where any disabled person”— 

(reading subdivision) 

There are so many quirks to these compensation claims 
and so many angles that I hesitate to say why compen¬ 
sation was reduced and why it is put back. Frankly I 
don’t know why. But I don’t think that inquiry can be 
gone into. If the Government owes this man compensa¬ 
tion or his guardian can go in and prove it they will ad¬ 
just it at this time, I am sure. There is no limitation on 
the right to adjust claims for compensation. 

MR. DAWSON: The United States coming into court 
stands in no better position than a private suit. There 







is no doubt the equity of the United States is the same 
as those of a private citizen. That has been decided many 
times by the courts. It is not a question of whether the 
United States has consented to be sued but where the 
United States exercises the right of a private citizen then 
it goes into the court, in all such cases they are bound by 
the same rules of evidence and by the same rules as a 
private suer. 

There is a long line of decisions on that under the 
Federal Digest, U. S., paragraph 126. 

46 For instance, the United States suing to enforce 
rights under a business contract they are measured 

by those of a private individual. 

There are many, many decisions under that. 

In this case this Court has no right to determine the 
amount of compensation payable in the first instance but 
that compensation having been once adjudicated, you are 
not reviewing the decision, and having been adjudicated 
the Court has a right to see how much the man is en¬ 
titled to under that award. 

The biggest thing in this case, as far as the defense 
is concerned, is that he was rated permanently all the 
way through. They didn’t pay him during 1939, for that 
17 months period of time and during that time they 
didn’t pay him because he was maintained by the Govern¬ 
ment at Government expense. 

Now they turn around, they deny him compensation 
and sue him on the very grounds that he was being main¬ 
tained at Government expense and without giving him 
credit for his compensation. 

When the United States goes into court it is bound 
by the same rules as any other private suer is. That is 
our position. I sav they have not proved their case. 

THE COURT: We will take it under advise- 

47 ment. It is a very unsatisfactory case. 
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APPELLEE'S STATEMENT OF THE QUESTIONS PRESENTED 

I. May a district court determine a veteran’s entitlement 
to hospitalization at the expense of the Veterans’ Ad¬ 
ministration? 

II. May a district court determine whether or not a veteran 
should receive disability compensation payments? 

III. In an action brought by the United States to collect 
a debt owed by the guardian of an incompetent veteran 
on account of board and maintenance of the veteran at 
a Federal Security Agency institution, may the disa¬ 
bility compensation payments allegedly due the veteran 
be offset against the debt owed the United States? 
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United States Court of Appeals 
For the District of Columbia Circuit 

No. 11,600 

Marie G. Silverstein, as Guardian of Joseph M. Gellis, 
an Incompetent, Appellant, 

v. 

United States of America, Appellee. 

Appeal from the United Stales District Court for the 
District of Columbia 

BRIEF FOR THE APPELLEE 

COUNTER-STATEMENT OF THE CASE 

Joseph M. Gellis was convicted on October 21, 1937, of 
the crime of indecent exposure and sentenced to pay a fine 
of $250.00, and in default, to be committed to the District 
of Columbia jail for 360 days. (Joint Appendix, p. 10A). 
On December 8,1937, Gellis was found by a jury impaneled 
to inquire into his sanity to be of unsound mind. (Joint 
Appendix, p. 10A). Following certification of this finding 
by the court, the Assistant Secretary of Interior ordered 
the confinement of Gellis at St. Elizabeths Hospital and 
that if he be not indigent “his estate shall be charged with 
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the expenses of his support in the hospital/ ’ (Joint Ap¬ 
pendix, pp. 10A, 16A). 

Gellis remained in St. Elizabeths Hospital from Decem¬ 
ber 21,1937, to March 20,1943, and was formally discharged 
from the hospital on February 26, 1944. (Joint Appendix, 
pp. 10A, 11 A). The General Accounting Office issued a 
certificate of settlement determining that the incompetent 
was obligated to pay the hospital for a balance due on ac¬ 
count of his hospitalization of $1,S30.45. (Joint Appendix, 
pp. 11 A, 21 A). Suit was brought by the United States 
against the appellant as guardian of the estate of Gellis for 
the recovery of this sum. (Joint Appendix, pp. 2A-3A). 
Defendant answered denying that she was indebted to the 
United States for the board and maintenance of Gellis and 
stating that he was entitled to hospitalization without 
charge as a disabled veteran with a service connected disa¬ 
bility. (Joint Appendix, pp. 4A-5A). 

By interrogatories appellant sought to show that Gellis 
was in fact rated as totally and permanently disabled for 
disability compensation purposes with a service connected 
disability and the amounts of compensation paid to him or 
his guardian. (Joint Appendix, pp. 5A-9A). Appellant 
now concedes that St. Elizabeths Hospital is entitled to re¬ 
imbursement for the care and maintenance of Gellis. (Ap¬ 
pellant’s Brief, p. 4). Over the objection of counsel for 
the Government plaintiff sought during the trial of this 
action to show that Gellis was entitled to disability com¬ 
pensation which was not paid to him. (Joint Appendix, 
pp. 30A-36A, 38A-47A). Judgment was for the United 
States and the defendant has now brought this appeal. 
(Joint Appendix, pp. 26-27). 

STATUTES AND REGULATIONS 

Title 28, U.S.C.A., Section 1346(d)(1), provides: 

• * # “(d) The district courts shall not have jurisdic¬ 
tion under this section; 
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(1) Any civil action or claim for a pension; * * 

Title 28, U.S.C.A., Section 1501, provides: 

“The Court of Claims shall not have jurisdiction of 
any claim for a pension.’’ 

Title 28, U.S.C.A., Section 2406, provides: 

“In an action by the United States against an in¬ 
dividual, evidence supporting the defendant’s claim 
for a credit shall not be admitted unless he first proves 
that such claim has been disallowed, in whole or in 
part, by the General Accounting Office, or that he has, 
at the time of the trial, obtained possession of vouchers 
not previously procurable and has been prevented from 
presenting such claim to the General Accounting Office 
by absence from the United States or unavoidable 
accident.” 

Title 3S, U.S.C.A., Section lla-2, provides: 

“Notwithstanding any other provisions of law, ex¬ 
cept as provided in section 445 of this title, as amended, 
and in section 817 of this title, the decisions of the Ad¬ 
ministrator of Veterans’ Affairs on any question of 
law or fact concerning a claim for benefits or payments 
under any Act administered by the Veterans’ Adminis¬ 
tration shall be final and conclusive and no other offi¬ 
cial or any court of the United States shall have power 
or jurisdiction to review any such decisions.” 

Title 24, D.C. Code 1940, Section 301, provides: 

“When any person tried upon an indictment or in¬ 
formation for an offense is acquitted on the sole ground 
that he was insane at the time of its commission, that 
fact shall be set forth by the jury in their verdict; and 
whenever a person is indicted or is charged by an in- 
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formation for an offense, and before trial or after a 

verdict of guilty, prima facie evidence is submitted to 

the court that the accused is then insane, the court 

may cause a jury to be impaneled from the jurors then 

in attendance on the court or, if the regular jurors 

have been discharged, may cause a sufficient number 

of jurors to be drawn to inquire into the insanity of the 

accused, and said inquiry shall be conducted in the 

presence and under the direction of the court. If the 

jury shall find the accused to be then insane, or if an 

accused person shall be acquitted by the jury solely 

on the ground of insanity, the court may certify the 

fact to the Secretarv of the Interior who mav order 

• * 

such person to be confined in the hospital for the in¬ 
sane, and said person and his estate shall be charged 
with the expense of his support in the said hospital. 
The person whose sanity is in question shall be entitled 
to his bill of exceptions and an appeal as in other 
cases.” 

Title 24, D.C. Code 1940, Section 303, provides: 

“When any person confined in the hospital for the 
insane, charged with crime and subject to be tried 
therefor or undergoing sentence therefor, shall be re¬ 
stored to sanity the superintendent of the hospital shall 
give notice thereof to the justice holding the criminal 
court and deliver him to the court according to its 
proper precept.” 

Rule 13(d), Federal Rules of Civil Procedure, provides: 

“(d) Counterclaim Against the United States. These 
rules shall not be construed to enlarge beyond the 
limits now fixed by law the right to assert counter¬ 
claims or to claim credits against the United States or 
an officer or agency thereof.” 


Rule 82, Federal Rules of Civil Procedure, provides: 

“Rule 82. Jurisdiction and Venue Unaffected. These 
rules shall not be construed to extend or limit the jur¬ 
isdiction of the United States district courts or the 
venue of actions therein.” 

Veterans Administration R. & P. 7307(A), provides: 

“7307(A) POLICY WHERE VETERAN IS HELD 
ON CHARGES OF CRIME OR MISDEMEANOR. 
The Veterans Administration will not initiate action 
for transfer to a hospital under its control and juris¬ 
diction of a veteran who is being held by civil authori¬ 
ties on charges of crime or misdemeanor because of 
representations of interested persons that the veteran 
was insane at the time of committing the offense, was 
therefore irresponsible, and should be taken over for 
treatment bv the Veterans Administration. The Vet- 
erans Administration will accept veterans for hos¬ 
pitalization in such cases only after all of the follow¬ 
ing conditions have been met: The question of the vet¬ 
eran's responsibility has been settled by the court; the 
release of the veteran by the court is unconditional, and 
with the stipulation that the Veterans Administration, 
if it hospitalizes the veteran, will in no way be respon¬ 
sible for his subsequent surrender to the court; the 
appropriate form of application for hospitalization is 
executed; hospitalization is considered necessary; and 
there are facilities feasiblv available.” 

SUMMARY OF ARGUMENT 

A district court is without jurisdiction to determine 
Gellis’ entitlement to hospitalization at the expense of the 
Veterans Administration, Congress having provided that 
the determinations of the Veterans Administration on such 
matters should be final and conclusive. Nor may a district 
court determine whether or not a veteran should receive 
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disability compensation payments. Final authority in such 
matters is vested in the Veterans Administration and the 
decisions of that agency are not subject to judicial review. 
Such benefits are gratuities and Congress has expressly 
excluded such gratuities from the jurisdiction of the courts. 

Disability compensation payments allegedly due appel¬ 
lant as the guardian of Gellis may not be offset against the 
claim of the United States because the United States is im¬ 
mune from suit for disability compensation. 'Where the 
United States possesses immunity from suit it likewise pos¬ 
sesses sovereign immunity from set-off or counterclaim. 
Appellant’s answer to the complaint of the United States 
made no claim for set-off or counterclaim on account of 
disability compensation payments allegedly due Gellis and 
evidence relating thereto was only admitted at the trial 
of this action over the objection of counsel for the Gov¬ 
ernment. 

Disbaility compensation is a gratuity and not a debt owed 
by the United States. Consequently, there is no debt which 
may be offset against that owed the United States. Nor 
may appellant urge that her claim for disability compen¬ 
sation payments should be allowed as a set-off since her 
claim has not been submitted to the General Accounting 
Office as required by statute. 

ARGUMENT 

L 

A District Court Is Without Jurisdiction to Determine a Vet¬ 
eran's Entitlement to Hospitalization at the Expense of the 
Veterans Administration. 

Appellant now concedes that St. Elizabeths Hospital is 
entitled to reimbursement for the care and maintenance of 
Gellis. (Appellant’s Brief, p. 4). The only defensive mat¬ 
ter alleged in the answer of appellant which remains for 
consideration after that concession is that which is di- 
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rected toward charging the Veterans Administration for 
the cost of Gellis’ hospitalization. 

There is nothing in the record of this case to show that 
appellant made proper and timely application to the Vet¬ 
erans Administration for hospitalization or that Gellis could 
have been hospitalized at a Veterans Administration facili- 
tv in view of the rules of the Veterans Administration and 
the continuing jurisdiction of the veteran by the court in 
which he was convicted. 1 Moreover, the determination of 
the Veterans Administration with regard to appellant’s 
entitlement to hospitalization was intended by Congress to 
be final and conclusive and not subject to judicial review. 
Act of October 17, 1940, c. 893, Sec. 11, 54 Stat. 1197, 
U.S.C.A., Title 3S, Sec. lla-2; Van Horne v. Hines, 74 App. 
D.C. 214,122 F. 2d 207, cert. den. 314 U.S. 689. The finality 
accorded the decisions of the Veterans Administration nec¬ 
essarily disposes of appellant’s contention that Gellis was 
entitled to hospitalization at the expense of the Veterans 
Administration. 


II. 


A District Court Is Without Jurisdiction to Determine Whether 
or Not a Veteran Should Receive Disability Compensation 
Payments. 

Entitlement to disability compensation payments is like¬ 
wise a matter to be determined solely by the Veterans Ad¬ 
ministration and its determination is final and conclusive. 
Act of October 17,1940, c. 893, 54 Stat. 1197, U.S.C.A., Title 

l Plaintiff has not shown that the precedent conditions of Veterans Ad¬ 
ministration R. & P. 7307(A), dated September 1, 1932, concerning the hos¬ 
pitalization of veterans held by civil authorities under charges of crime were 
met or could have been met in the case of Gellis. Further it would appear 
that there could be no unconditional release of Gellis since the statute con¬ 
templates that the court in which Gellis was tried should have continuing 
jurisdiction over his case. Act of March 3, 1901, c. S54, Sec. 927, 31 Stat. 
1340, as amended by the Act of April 14, 1906, c. 1624, 34 Stat. 113, D.C. 
Code 1940, Title 24, Sec. 301; Act of March 3, 1901, c. 854, Sec. 929, 31 Stat. 
1340, D.C. Code 1940, Title 24, Sec. 303; Haislip v. United States, 76 U. S. 
App. D.C. 91, 129 F. 2d 53. 





38, Sec. lla-2; Van Horne v. Hines, supra. Disability com¬ 
pensation benefits are gratuities, not debts, and no right to 
the continued receipt of such benefits becomes vested in the 
recipients. Lynch v. United States, 292 U.S. 571; Van Horne 
v. Hines, supra. Congress has not waived sovereign im¬ 
munity as to claims for such gratuities. Rather it has ex¬ 
pressly and specifically excepted such claims from the jur¬ 
isdiction of our courts. Act of October 17, 1940, c. 893, 
Sec. 11, 54 Stat. 1197, U.S.C.A., Title 38, Sec. lla-2; Act of 
June 25, 1948, 646, Sec. 1, 62 Stat. 933, as amended, 
U.S.C.A., Title 2S, Sec. 1346(d)(1); Act of June 25, 1948, 
c. 646, Sec. 1, 62 Stat. 942, U.S.C.A., Title 28, Sec. 1501. 


The Disability Compensation Payments Allegedly Due Appel¬ 
lant as Guardian of Gellis May Not Be Offset Against the 
Debt Owed the United States on Account of Gellis' Board 
and Maintenance at a Federal Security Institution. 

It is clear from the authorities cited in Argument II 
that the courts do not have original jurisdiction of suits 
for the recovery of disability compensation payments. Con¬ 
gress may limit claimants to administrative remedies, as it 
has with reference to the benefits which appellant now 
claims, or it may deny all remedies. Lynch v. United States, 
292 U.S. 571; Slocumb v. Gray, 86 U.S. App. D.C. 5, 179 F. 
2d 31. “Immunity from suit is an attribute of sovereignty 
which may not be bartered away.” Lynch v. United States, 
supra. Where the United States possesses immunity from 
suit it likewise possesses sovereign immunity from set-off 
or counterclaim. Nassau Smelting Works v. United States, 
266 U.S. 101; United States v. Shaw, 309 U.S. 495; North 


Dakota-Montana Wheat growers’ Association v. United 
States, 66 F. 2d 537 (C.A. 8), cert. den. 291 XJ.S. 672. 2 

Appellant’s answer to the complaint of the United States 
did not set up a claim for set-off or counterclaim and evi¬ 
dence relating to the amount of disability compensation 
which appellant now claims was only admitted over the ob¬ 
jection of counsel for the defendant. Since the defense of 
set-off or counterclaim was not raised in appellant’s answer, 
she should be confined to the defenses raised in her answer. 

The disability compensation which appellant claims is a 
gratuity and not a debt. Lynch v. United States, supra; 
Slocumb v. Gray, supra. 3 It necessarily follows that there 
is no debt which may be offset against that owed the United 
States. 

Finally, it has not been pleaded or proved that appel¬ 
lant’s claim for disability compensation payments, which 
she now seeks to offset against the debt owed the United 
States, has been presented to the General Accounting Office 
and disallowed. Thus, even if all other obstacles to the al¬ 
lowance of an offset were removed, appellant would still 

2 The line of cases cited by appellant (Appellant’s Brief, pp. 7-8) repre¬ 
sent an exception to the generally accepted rule, limited in application to 
claims arising from collisions in admiralty. United States v. Share, 309 U. S. 
495; United States v. Davidson, 139 F. 2d 908 (C.A. 5). The general rule 
was stated in Nassau Smelting Works v. United States, 266 U. S. 101, “The 
objection to suit against the United States is fundamental, whether it be in 
the form of an original action or a set-off or a counter-claim. Jurisdiction in 
either case does not exist unless there is specific congressional authority 
for it.” 

The Federal Rules of Civil Procedure do not extend the jurisdiction of the 
courts or expand the limits now fixed by law for the assertion of counter¬ 
claims or credits against the United States. Rule 82, Federal Rules of Civil 
Procedure; Rule 13(d), Federal Rules of Civil Procedure. 

3 H. J. Res. 70, 83rd Congress, 1st Session, would denominate the monetary 
benefits awarded veterans or their dependents on account of disabilities in¬ 
curred in the defense of the United States as partial payments of debts owed 
by the United States. Although similar attempts have been made in the 
past to have disability compensation payments declared “debts” owed by the 
United States, Congress has refrained from any action which would change 
the status of such payments from gratuities to debts. 





10 


not be entitled to credit because her claim has not been 
presented to the General Accounting Office and disallowed 
as required by statute. Act of June 25,1948, c. 646, 62 Stat. 
972, U.S.C.A., Title 2S, Sec. 2406; Fisher Flouring Mills Co. 
v. United States, 17 F. 2d 232 (C.A. 9); North Dakota-Mon- 
tana Wheat Groicers’ Association v. United States , 66 F. 
2d 573 (C.A. S), cert. den. 291 U.S. 672. 

For the reasons hereinbefore stated, the judgment in 
favor of the United States should be affirmed. 


Charles M. Irelax, 
United States Attorney 


William R. Glexdox, 
Assistant United States 
Attorney 


Warren E. Burger 
Assistant Attorney General 


D. Vance Swann, 

Attorney, Department of Justice 
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Attorney, Department of Justice 
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